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Appellant, Barbara Andrews, appeals to the United States Court of Appeals for the District of Columbia Circuit from the Federal District Court for the District of Columbia’s September 28, 2006 Order granting summary judgment to Defendant,  Greater Southeast Community Hospital, on her claim of age discrimination under the Age Discrimination in Employment Act (ADEA).  She also appeals the district court’s June 20, 2004 dismissal of her claim of intentional infliction of emotional distress.



Standard for Summary Reversal


On appeal, summary disposition is appropriate where the merits of the appeal are so clear that expedited action is justified.  Taxpayer Watchdog, Inc. v. Stanley, 819 F.2d 294, 289 (D.C. Cir. 1987)
  The errors of the district court are so clear that this Court can reverse the district court’s orders based on the expedited process of abbreviated review.  





Facts

The relevant facts are fully set forth in Plaintiff’s Statement of Undisputed Material Facts (“Facts”) and her Statement of Disputed Material Facts, both submitted with her October 6, 2005 Opposition to Defendant’s Motion for Summary Judgment (“OMSJ”) (#33), but are summarized as follows.

Ms. Barbara Andrews was 57 years old, on December 21, 2001, when she was terminated by Greater Southeast Community Hospital (“the hospital”).  (Facts ¶ 1)  She is therefore included within the class of persons over 40 years old, protected by the Age Discrimination in Employment Act (ADEA).   Ms. Andrews was employed by the hospital for twenty-eight years.  (Facts ¶ 1)  Ms. Andrews worked as a Diet Aide, from 1973 to 2001.   The Diet Aide works on the food preparation line preparing the trays for the patients.  (Facts ¶ 2)  Ms. Andrews was promoted to Diet Clerk in 2000.  (Facts ¶ 2, 5)  The Diet Clerk prepares the menu for each meal, based on the patient’s diet restrictions, for the Diet Aide to prepare the tray.   (Facts ¶ 2)  

Ms. Andrews received performance evaluations characterizing her as “exceptional” and resulting in the highest overall category of the five categories used to assess overall performance.   (Facts ¶ 3)  The hospital’s rating of “exceptional” was the highest of the five ratings used by the hospital to assess employee performance.  “Exceptional” is defined as: “Accomplished all goals or performed all tasks and excelled in substantial number.”  (Id.)  

Ms. Andrews received merit pay increases for all performance evaluation periods up to and including 2000, when funds were available for merit pay increases.  (Facts ¶4) Ms. Andrews was promoted several times during her tenure, with her most recent promotion, to “Diet Clerk,” in 2000.  (Facts ¶ 2, 5) Ms. Andrews was promoted by Lois Durant -- who had supervised her for several years.  (Facts ¶ 5)

The hospital underwent numerous corporate changes in1999 and 2000, with reorganizations and private contractors performing jobs that were once performed by hospital employees.  The hospital laid many employees off to cut costs.   Shortly after Ms. Andrews’ promotion to Diet Clerk, the hospital contracted out to a company called Sodexho.  (Def’s Facts ¶ 3)  As part of its arrangement with Sodexho, the hospital placed independent contractors in supervisor roles over hospital personnel.  (Def’s Facts ¶ 3)    It was under these circumstances that Mr. Oyonumo Ntekim became the Clinical Nutrition Manager, supervising the Diet Office, including Ms. Andrews, as well as Barbara Vaughn and Rita Thomas, all designated as “Diet Clerks.”  (Def’s Facts ¶ 8)  

Ms. Andrews was older than any other employee in the Diet Office.  (Defendant’s Facts ¶9)  Upon his arrival at the Diet Office, Mr. Ntkeim immediately targeted Ms. Andrews, the oldest employee under his supervision, for excessive scrutiny and harassment. (Facts ¶ 9)  Mr. Ntekeim spoke cordially and pleasantly to Barbara Vaughn (age 51)
 and Rita Thomas (age 40) on a daily basis.  (Facts ¶10)  In sharp contrast, Mr. Ntekim would only speak to Ms. Andrews when absolutely necessary and/or to degrade her.  (Facts ¶ 12)  Ms. Andrews greeted Mr. Ntekim by saying “Good Morning,” or “Hello,” but he would not respond to her at all.  (Facts ¶ 12)  In sharp contrast, he greeted Barbara Vaughn and Rita Thomas with “Good Mornings” and “Hellos,” even as he completely ignored Ms. Andrews, standing only feet away from him, in the same room with Ms. Vaughn and Ms. Thomas.  (Facts ¶12)  

Mr. Ntekim only supervised Ms. Andrews for approximately six months out of her 28 year career at Greater Southeast Hospital.  The work performance criticisms that the hospital alleges formed the basis for Ms. Andrews’ termination include five disciplinary notices, issued between July 31, 2001 through October 18, 2001, administered to Ms. Andrews while under the supervision of Mr. Ntekim.  (Facts ¶13)  

Ms. Andrews had gained the respect of her co-workers, supervisors and subordinates over a period of more than twenty-six years prior to the hiring of Mr. Ntekim (Facts ¶ 17).  Mr. Ntekim fostered disrespect toward Ms. Andrews from younger, very inexperienced and untrained workers.  (Facts ¶ 18)  When younger workers engaged in improper and discourteous conduct toward Ms. Andrews, Mr. Ntekim supported the younger employee, despite clear evidence that it was the younger employer, and not Ms. Andrews, who had violated rules of the hospital and created an unnecessarily confrontational situation.  (Facts ¶ 18)  

Mr. Ntekim told Ms. Andrews, directly, that he would make sure that she was fired before the end of the year.  (Facts ¶ 19)   Mr. Nkeim told her co-workers to report any incident involving Ms. Andrews directly to him.  (Facts ¶ 19)  Some of these co-workers jeopardized their own standing with Mr. Ntekim, risking retaliation by him, and confided in Ms. Andrews that they had been instructed to look for fault in her and to report it to Mr. Ntkem.  (Facts ¶ 19)  Ms. Andrews suffered severe emotional distress while working for Mr. Ntekim, afraid that he would take from her the job that she had invested 28 years of her life performing and her only means of earning a living.  (Facts ¶ 23)  She worked under the fear that the “sword of Damocles” would fall on her, at any moment, for any trivial error that she might make, or for an alleged error that would be fabricated.
Younger employees supervised by Mr. Ntekim made errors for which they were not disciplined, while Ms. Andrews was disciplined for the most trivial and common errors.  (Facts ¶ 24, 48)  Mr. Ntekim even disciplined Ms. Andrews for a diet menu error that she did not make and was not even in her handwriting.  (Facts ¶ 25)  Mr. Ntkem never retracted the discipline, even when Ms. Andrews showed him that the handwriting was different from her own and was the handwriting of Ms. Vaughn.  (Id)  Mr. Ntkem never disciplined Ms. Vaughn  for the error.  (Id)  

Ms. Thomas sold “Avon” cosmetic products in the office, which violated hospital rules.  Not only did Mr. Ntkeim fail to discipline Ms. Thomas for this violation, or even advise her to stop, but Mr. Ntkeim actually bought Avon products from her in the office.  (Facts ¶ 26)  Ms. Thomas’s Avon “customers” regularly visited her in the Diet Office to buy Avon cosmetics.  (Id)  Hospital rules prohibited personal visits in the Diet Office; however, Mr. Ntkeim never disciplined Ms. Thomas for this conduct.  (Id)  

Mr. Ntkeim joked with Ms. Vaughn and Ms. Thomas, interacted with them in a social manner, and even accepted disrespectful and derogatory insults from them in stride.  (Facts ¶ 47)  For example, Ms. Thomas and Ms. Vaughn often called Mr. Ntkeim “darkie” and mocked his African garb.  (Facts ¶ Id)  Mr. Ntkeim just laughed at these derogatory comments.  Ms. Thomas regularly used profanity in the office, as part of her normal speech, in the presence of Mr. Ntkeim and others, but Mr. Ntkeim never reprimanded her for it or even advised her to cease using this profanity in the office.  (Id)  

In sharp contrast to Mr. Ntkeim’s treatment of Ms. Thomas and Ms. Vaughn, when Mr.  Nkeim did speak to Ms. Andrews, it was only to yell at her, belittle her and to tell her that he would make sure that she was fired before the year was over.  (Facts ¶ 28)  Mr. Nkeim threw papers at her, on her desk, instead of handing them to her.  (Facts ¶ 29)  He proceeded to “document” fabricated performance deficiencies in order to carry out this plan.  (Facts ¶ Id)

Only four days before Christmas, on December 21, 2001, Mr. Ntekim served Ms. Andrews with written notice of her retroactive termination, effective December 17, 2001, with no severance pay, no reference and no means of an income.  (Facts ¶ 30)  Ms. Andrews has not been able to find comparable employment, particularly since she must now state in her job applications that she was terminated from the only job that she held for 28 years.  (Facts ¶ 31)  Ms. Andrews is devastated by her termination, financially and emotionally. (Facts ¶ 32)  She is unable to pay her basic costs of living, has accumulated substantial debt, and has been experiencing severe emotional distress.  (Facts ¶ 32)  

Ms. Andrews seeks reinstatement, back-pay, compensatory damages, punitive damages and attorneys’ fees.  (Complaint, “Requested Relief”)


 

Standard of Review for Summary Judgment

An appellate Court reviews a grant of summary judgment de novo.  Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir. 1994)  Pursuant to Fed. R. Civ. P. 56, a party is only entitled to summary judgment where the evidence in the record shows that there is no genuine issue as to any material fact and the moving party is entitled to a judgment as a matter of law.  Anderson v. Liberty Lobby, Inc. 477 U.S. 242, 255 (1986).  Anderson v..Liberty Lobby, Inc., 477 U.S. at 248; Reeves v. Sanderson Plumbing Products, Inc. 530 U.S. 133, 148 (2000).  Rule 56(c) requires that, for purposes of summary judgment, the evidence of the non-movant is to be believed and all justifiable inferences drawn in his/her favor.  Id.; Reeves v. Sanderson Plumbing Products, Inc. 530 U.S. 133, 148 (2000).  
Summary of Argument

Ms. Andrews has established a textbook case of discrimination, under the Age Discrimination in Employment Act (ADEA).  She was qualified for the job that she performed for twenty-eight years, receiving exceptional performance evaluations.  The hospital has produced conflicting evidence, including both disciplinary actions and “exceptional” performance evaluations, often for the same years.  Ms. Andrews has produced substantial, credible evidence that the disciplinary actions were part of a pattern of harassment, that she was falsely blamed for the errors of co-workers and/or that they were trivial, common errors that were ignored when committed by her co-workers.  

The hospital created a hostile work environment for Ms. Andrews, on the basis of age, beginning in late 2000/early 2001, when Oyonumo E. Ntekim was hired by the hospital as the Clinical Nutrition Manager.  Mr. Ntekim immediately targeted Ms. Andrews, the oldest employee under his supervision, for excessive scrutiny and harassment.  Mr. Ntekim’s harassment was severe and pervasive and created a hostile work environment for Ms. Andrews.  There was no justification for Ms. Andrews’ termination.  The circumstantial evidence establishes that the motive was age discrimination.
The facts not only constitute violations of the ADEA, but also constitute the tort of intentional infliction of emotional distress.






ARGUMENT

I. The District Court Erred by Granting Summary Judgment on Ms. Andrews’ ADEA Claim of Discriminatory Termination
A. Ms. Andrews’ Performance Evaluations Preclude Summary Judgment for the Hospital on her Discriminatory Termination Claim, under the ADEA
Ms. Andrews has established a textbook case of discrimination, under the Age Discrimination in Employment Act (ADEA).  The four prong test for a prima facie case include: 1) she is within the class of persons protected by the statute (over 40 years old); 2) she was qualified for the job that she performed for twenty-eight years, receiving exceptional performance evaluations; 3) she suffered the ultimate adverse action against her – termination; and 4) she was disadvantaged in favor of younger employees.  (Mianegaz v. Hyatt Corp., 319 F. Supp. 2d 13, 19 (D.D.C. 2004), citing Reeves v. Sanderson, 530 U.S. 133, 142 (2000).  Having established a prima facie case of age discrimination, the burden of proof shifted back to the employer to demonstrate that the adverse action was based on a legitimate, non-discriminatory reason, rather than age.  

Ms. Andrews’ 28 years of performance evaluations alone are enough to defeat a motion for summary judgment.  Clearly, twenty-eight years of high ratings indicates excellent work.  The work performance criticisms that the hospital claims Ms. Andrews’ terminated was based upon consist of five disciplinary notices, issued between July 31, 2001 through October 18, 2001, administered to Ms. Andrews while under the supervision of Mr. Ntekim.  OMSJ at 10.  The hospital claims that Ms. Andrews’ work performance, under a new supervisor, for this three-month period, constitutes a legitimate, non-discriminatory reason for Ms. Andrews’ termination from the hospital, after 28 years of documented “exceptional” service to the hospital.  

In Platero v. Williams Field Services Company, 2004 U.S. App. LEXIS 10473 (10th Cir. 2004), the Tenth Circuit reversed the district court’s grant of summary judgment, finding that:

every criticism in the RWRR is facially inconsistent with, if not in flat contradiction of, ratings plaintiff received from her supervisor for job performance and professional development during the year immediately preceding the RIF.

A plaintiff can show pretext by revealing “weaknesses, implausibilities, inconsistencies, [such] that a reasonable fact finder could rationally find them unworthy of credence and hence infer that the employer did not act for the asserted non-discriminatory reason.  The Court held that “the numerous inconsistencies between plaintiff’s performance evaluation and the RWRR
 assessment give rise to a triable issue of pretext precluding summary judgment.” As in Platero, Ms. Andrews’ performance evaluations alone should preclude summary judgment for the Agency.  

Ms. Andrews received performance evaluations characterizing her as “exceptional,” resulting in the highest overall category of the five categories used to assess overall performance, “Accomplished all goals or performed all tasks and excelled in substantial number.”  OMSJ at 10.   Ms. Andrews’ performance evaluations constitute credible, if not compelling evidence that Ms. Andrews was qualified to perform that job and performed it extremely well.  OMSJ at 10-14.  
Prior to the hospital hiring Mr. Ntekim, Ms. Andrews received all merit raises for which she was a candidate. OMSJ at 10-14.  In 2000, only a few months prior to the hospital hiring Mr. Ntekim, Ms. Andrews had been promoted to Diet Clerk, by Lois Durant, Director of Food Service.  OMSJ at 1, 11, 30.  Like the plaintiff in Platero, Ms. Andrews has proffered sufficient evidence, in the form of her performance evaluations, to survive summary judgment and present her claims to a jury. 
B. Defendant has Deliberately, Blatantly and Materially Misrepresented Ms. Andrews’ “Exceptional” Performance Evaluations as Disciplinary Actions
The hospital’s allegations must be viewed with great suspicion, on their face.  Not only do they contradict Ms. Andrews’ 28 years of prior performance evaluations, and even the two satisfactory performance evaluations that she received while supervised by Mr. Ntekim, but the hospital blatantly misrepresented these performance evaluations to the district court.  


The form performance evaluations solicit, from all supervisors completing the form, suggestions for improvement in work performance for the employee being evaluated.  OMSJ at 6, 14.   The hospital characterized these solicited suggestions, such as “improve attendance,” as discipline.  Id.  Not only were these comments specifically not “discipline,” but these suggestions were made in overall evaluations that rated Ms. Andrews as “exceptional,” awarded her merit pay increases and earned her a promotion, in 2000.
 (Pl.’ Disputed Facts ¶¶ 13, 14-20, 23, 25, 28 and 35) OMSJ at 6, 10-14.
C. The Hospital’s Pre-2000 Disciplinary Records are Irrelevant, Remote in Time, Minor and Trivial

The trial court made factual determinations regarding Ms. Andrews’ performance that took place as far back as 1990 (# 40 at 14-16, 36-43), although, a the time of her 2001 termination, eleven years later, the hospital only asserted reasons for the termination dating from July 31, 2001 through October 18, 2001.  OMSJ at 2-3, 10.  Any incident dating back to 1990 is far too remote to be considered part of a “progressive discipline” plan.  Despite the hospital’s claim that these incidents are “not minor” (Def.’s MJS at 19),
  the best evidence that they were, in fact, minor, is the hospital’s own performance evaluations of Ms. Andrews for the same year.  If an incident had been regarded as significant, surely it would have been noted in Ms. Andrews’ performance evaluations and prevented her from being awarded merit pay increases and being promoted. It was not.

Any “disciplinary” actions must be viewed in conjunction with Ms. Andrews “exceptional” and other above average performance evaluations for the same years that these minor disciplinary actions were issue.  OMSJ at 10-14.  These evaluations included high marks for being “obliging” “flexible,” good at “patient and public relations” and a “team player.”
  OMSJ at 13.  These evaluations constitute credible evidence sufficient to allow a reasonable juror to conclude that the alleged infractions were viewed by the hospital as minor, insignificant and certainly not grounds for termination, since they were not even grounds for an unsatisfactory evaluation.  


The hospital relied on its business records, with no witness by which to enter them into evidence (which would be required at trial to avoid the hearsay exclusion) and no one to dispute Ms. Andrews’ explanations of the incidents referenced in those business records.  The district court even ignored the fact that Ms. Andrews’ performance evaluations never rated her as unsatisfactory, in any area, including working with others, over her twenty-eight (28) year tenure.  OMSJ at 10-14.


Finally, the only “discipline” against Ms. Andrews cited by the hospital from January 16, 1993 through 2000 resulted from minor attendance violations.
  (Def.’s Facts ¶ ¶ 22-33)  During the seven year period immediately preceding Mr. Ntekim’s reign over the Diet Office, the hospital did not produce even one documented incident in which Ms. Andrews made any mistake in her work or had any harsh words with any co-worker or supervisor about anything.  

Mr. Ntekim took methodical measures to destroy this respect and undermine Ms. Andrews’ credibility.  In fact, Ms. Andrews and Barbara Vaughn had been friends for more than 20 years, having worked together at the hospital.  OMSJ at 15.  Prior to  2001, they had never had any animosity or difficulty working together.  Id.   It was only after Mr. Ntekim set Ms. Vaughn against Ms. Andrews that their one dispute, the incident of January, 2001 occurred.  Id. 

Suddenly, with the advent of Mr. Ntekim in 2000, a flood of accusations were hurled against Ms. Andrews, alleging incompetence and disruptive behavior.  These allegations are so completely contrary to Ms. Andrews’ prior record that she has clearly raised a genuine issue of material fact as to whether these allegations were false, pre-textual and resulting from illegal age discrimination.  

D. The Trial Court Erred, Usurping the Province of the Jury by Accepting Defendant’s Allegations as Fact and Ignoring Ms. Andrews’ Evidence

The trial court usurped the province of the jury by deciding genuinely disputed material issues of fact, in violation of Celotrex Corp. v. Catrett, 477 U.S. 317, 323 (1986) and Aka v. Washington Hosp. Ctr., 116 F.3d 876, 879 (D.C. Cir. 1997), overturned on other grounds, 156 F.3d 1284 (D.D.C. 1998) (en banc).  The court improperly concluded, as matters of fact, that Ms. Andrews was terminated for failing to work well with others and that her conduct in this area was unacceptable (#40 at 34-43). 

The district court erroneously accepted, as fact, the hospital’s allegation that Ms. Andrews’ violated the Code of Conduct and was properly disciplined (# 40 at 47), ignoring Ms. Andrew’s evidence that the discipline was administered based on fabrications, exaggerations and disparate treatment.  The district court’s conclusion was based solely on the hospital’s written disciplinary notices, although Ms. Andrews painstakingly, point by point, explained and/or documented each of the incidents described in the disciplinary actions.  OMSJ at 17-29.  Either did not occur at all, did not occur as described, did not involve her at all and/or were common, minor occurrences for which younger employees were not disciplined.  Id.

Ms. Andrews’ evidence was sufficient for a reasonable jury to conclude that the hospital’s asserted reason for Ms. Andrews’ termination was pre-textual; therefore, this case should have proceeded to trial.  A reasonable juror could certainly have concluded that these disciplinary actions dating back to 1990, in a completely different position, in a completely different department, after several promotions, were too remote in time to have been factors in Ms. Andrews’ termination in 2001.  

E. The Trial Court Erred by Requiring Ms. Andrews to Produce Direct Evidence of Age Animus

Cones v. Shalala, 199 F.3d 512, 516 (D.C. Cir. 2000), adopted for the Age Discrimination in Employment Act (ADEA) Title VII’s standard in McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973) (cited in #40, at 27), holding that age discrimination need not be proven by direct evidence and may be established by presenting circumstantial evidence of disparate treatment.   In violation of Cones, the district court granted summary judgment, in part, because Ms. Andrews was unable to produce direct evidence of age animus (#40 at 36, 46, 48)   

Employers rarely admit to discriminatorily firing employees on the basis of race, sex, age, national origin, religion or disability, in blatant violation of equal employment statutes.   Even the hospital, on page 11 of its September 16, 2005 Motion for Summary Judgment (MSJ, # 32), correctly cites authority stating the criteria to establish a claim under the ADEA, Mianegaz v. Hyatt Corp., 319 F. Supp. 2d 13, 19 (D.D.C. 2004).  The hospital acknowledges that Mianegaz allows the plaintiff to establish an ADEA violation based upon circumstantial evidence.  Ms. Andrews produced substantial, credible, and even undisputed circumstantial evidence of disparate treatment, contrasting her own treatment with the favorable treatment afforded her younger colleagues; yet the district court improperly ignored or discounted it.  

F. Live Witnesses are Necessary to Determine Credibility and Intent in Employment Discrimination Cases
Federal Courts strongly disfavor summary judgment in employment discrimination cases, where motive and intent are at issue.
  Intent and motive must be ascertained through cross-examination of the decision-makers and other witnesses regarding the Defendant’s purportedly non-discriminatory reasons for the adverse action.  Live witnesses must be subject to cross-examination before a jury to determine motive and intent.  
G. A Jury Could Infer Mr. Nkeim’s Discriminatory Motives from his Actions
There was no legitimate, work related reason for Ms. Andrews’ termination.  Mr. Ntekim blatantly treated Ms. Anderson less favorably than he treated the younger employees under his supervision and immediately targeted her for adverse treatment.  OMSJ at 15-38.  The hospital was experiencing extreme financial hardship at the time that it hired Mr. Ntekim.  OMSJ at 37-39. There was pressure on managers to cut costs and layoffs were part of that effort.  Id.  Where a manager feels pressure to target some employees for lay off, particularly when the manager is new to the workforce and has not developed any relationships with any of the employees that may be targeted for lay off, there is a danger that the manager will implement his own personal biases in determining who will lose his or her job.  

A jury could certainly conclude that Mr. Ntekim decided, from his first day on the job, whom he would target for that first lay off.  This was clear from the manner in which he interacted with Ms. Andrews – or failed to interact with her – treating her as the pariah of the Diet Office, despite her exceptional evaluations and seniority of twenty-eight years.  

Where the employer has failed to provide credible evidence of a legitimate, non-discriminatory reason for plaintiff’s adverse treatment and/or the plaintiff has demonstrated that the employer’s stated reason is pre-textual, a jury may infer that the real reason for the adverse action is prohibited discrimination.  Reeves v. Sanderson, 330 U.S. 133 (2000).  The only immediately noticeable categorical difference between Ms. Andrews and her co-workers, Ms. Vaughn and Ms. Thomas (also African-American females, as is Ms. Andrews), was age.

Because of the hospital’s publicized financial difficulties, many employees worked under the fear that they would be selected for lay off; however, prior to Mr. Ntekim’s supervision, Ms. Andrews believed that her job was secure, based on her twenty-six years of seniority and her consistently “exceptional” performance ratings.   OMSJ at 33.  Ms. Andrews continued to perform her job as she had always done and made every effort to assist to contribute to the hospital’s efficiency, particularly with the transitions taking place.  The evidence indicates that Mr. Ntekim acted on his own personal age biases and stereotyped concepts about older persons in order to select the employee to be terminated, to save the hospital costs.  
II. The Court Usurped the Province of the Jury by Accepting as Fact, Defendant’s Allegations and Ignoring Ms. Andrews’ Evidence regarding Hostile Work Environment

As discussed above and incorporated herein, Mr.  Ntekim harassed Ms. Andrews, on the basis of age, administering discipline against her without cause, in an attempt to justify terminating her.   The hospital argues that Ms. Andrews’ hostile work environment claim should fail because the hospital’s conduct was not severe or pervasive, as a matter of law.  Title VII is violated by either explicit or constructive alterations in the terms and conditions of employment.  The legal standard for determining a hostile or abusive work environment was set out by the Supreme Court in Harris v. Forklift Systems, Inc., 510 U.S. 17, 23, 126 L. Ed. 2d 295, 114 S. Ct. 367 (1993). 
In assessing a hostile work environment case, a court must consider: (1) the frequency of the discriminatory conduct, (2) whether it was physically threatening or humiliating or a mere offensive utterance; and (3) whether it unreasonably interferes with an employee's work performance. 

See also Pennsylvania State Police v. Suders, 542 U.S. 129 (2004).   
The court must consider both the victim's subjective impressions of this activity and whether the alleged actions would constitute harassment from the perspective of a reasonable victim.  In Evans v. Principi, 2005 U.S. Dist. LEXIS 3571 (D.D.C. 2005), the district court held that the Defendant was not entitled to summary judgment on a male nurse’s claims of hostile work environment for two reasons:

Plaintiff claims that Jackson, among other things, (1) "immediately demonstrated strong disdain and hatred for him as the only male nurse in the unit," Pl.'s Mot. at 1; (2) "verbally disciplined him falsely, berated him, made false accusations against him, screamed and yelled at him openly and frequently; [and] told him at least twice a week for over two years that he did not fit in and [that] he should quit, [that] he was not wanted there and [that he] should not have been there in the first place," id.; (3) "segregated him from herself and other female nurses," id.; (4) "chastised him for what she allowed other female nurses to get away with," id. at 2; (5) conducted a more detailed audit of Plaintiff's work than of any of the other female nurses, see id.; and (6) "refused to interview him and another highly experienced male nurse for the Community Nurse position they [were] qualified for and told [him] and the other male applicant that she had preselected a female nurse for the position." Id. Thus, it is clear that a reasonable juror could conclude, by a preponderance of the evidence, that the conduct Plaintiff alleges gave rise to a hostile work environment.  

Accordingly, for the foregoing reasons, Defendant is not entitled to summary judgment on Plaintiff's hostile work environment claim.

2005 U.S. Dist. LEXIS 3571 at * 12-13.


Ms. Andrews was similarly subjected to a hostile work environment.  Mr. Ntekim: (1) immediately demonstrated strong disdain and hatred for her, as the oldest employee under his supervision; (2) disciplined her falsely, berated her, made false accusations against her, screamed and yelled at her openly and frequently; [and] told her that he would make sure that she lost her job of twenty-eight years within the next six months; (3) alienated her from himself and the younger Diet Clerks; (4) chastised her for what he allowed younger  Diet Clerks to get away with; and (5) conducted a more detailed audit of Ms. Andrews’ work  and conduct than of any of the other Diet Clerks.   

Even more oppressive than the harassment in Evans, Ms. Andrews suffered severe emotional distress while working in a hostile work environment, in constant fear of losing the job that she had dedicated herself to for twenty-eight years.   Finally, Mr. Ntekim carried out his threat to terminate Ms. Andrews, leaving her financially destitute and dependant upon the charity of relatives for her very survival.  


The district court has attempted to distinguish Ms. Andrews’ hostile work environment case from Evans by stating that the plaintiff in Evans established hostile work environment on the basis of sex (#40 at 47, fn. 28); however, the Evans plaintiff did not offer any direct evidence of gender animus any more than Ms. Andrews offered evidence of age animus.  Mr. Evans was permitted to prove his case based on comparative, disparate treatment, established by his own testimony regarding his supervisors treatment of him and conversations with him in private meetings.   Like the plaintiff in Evans, Ms. Andrews should be permitted to present her testimony to a jury.   
III. The District Court Erred by Dismissing Ms. Andrews’ Claim of Intentional Infliction of Emotional Distress
To establish a claim for intentional infliction of emotional distress, a plaintiff must prove that the defendant engaged in: (1) extreme and outrageous conduct that (2) intentionally or recklessly caused (3) severe emotional distress to another. Paul v. Howard University, 654 A.2d 297, 307 (D.C. 2000); Howard Univ. v. Best, 484 A.2d 958, 985 (D.C. 1984); King v. Kidd, 640 A.2d 656, 667 (D.C. 1993); Sere v. Group Hospitalization, Inc., 443 A.2d 33, 37 (D.C. 1982); Richardson v. Bell Atlantic Corp., 946 F. Supp. 54, 77 (D.D.C. 1996).  Conduct that is deemed "outrageous” and to be regarded as “utterly intolerable in a civilized community" is actionable as intentional infliction of emotional distress.  Sere v. Group Hospitalization, Inc., 443 A.2d at 37.  

In defining "outrageous," the court should consider the nature of the activity, the relationship between the parties, the duties of the parties, and the prevailing norms of society.  Woodner v. Breeden, 665 A.2d 929, 935 (D.C. Ct. App. 1995).  “The extreme and outrageous character of the Defendant’s actions may arise from his abuse of a position of authority over him, or power to affect Plaintiff’s interests.”  Harris v. Jones, 281 Md. at 566, quoting Restatement of Torts, Section 46.  The same conduct that constitutes discriminatory harassment in the workplace may also constitute a claim for intentional infliction of emotional distress.  Howard University v. Best, 484 A.2d 958, 985 (D.C. App. 1984), modified on other grounds, 547 A.2d 144 (D.C. App. 1988).  "Actions which violate public policy may constitute outrageous conduct sufficient to state a cause of action for infliction of emotional distress." Id.  “Specific intent to cause harm is not required. Reckless infliction of emotional distress is sufficient...”  Restatement, supra, § 46 comment i.

In Mintz v. District of Columbia, 2006 U.S. Dist. LEXIS 34446 (D.D.C. 2006) at *6, the district court permitted the plaintiff’s intentional infliction of emotional distress claim to proceed to jury where plaintiff had one year renewable contracts, instead of permanent employee status, was denied certain training benefits and had his desk placed in an undesirable, isolated location).  The court’s 1999 dismissal of Ms. Andrews’ claim must be reversed to be reconciled with Mintz.  Finally, the employer failed to renew his contract, despite superior performance evaluations.  Ms. Andrews case is similar to that of the plaintiff in Mintz, and even more egregious because her tenure with the hospital far exceeded the plaintiff’s five year tenure with his employer in Mintz as well as professional and educational qualifications that qualified him to obtain comparable employment elsewhere.
Mr. Ntekim singled Ms. Andrews out among her co-workers, as the oldest of all of his subordinates, and harassed her on a daily basis.  Mr. Ntekim held in his hands to power over Ms. Andrews’ livelihood.  He regularly threatened Ms. Andrews with termination.  Finally, Mr. Ntekim carried out his threat to terminate Ms. Andrews, leaving her without a job or an income to support herself, after twenty-eight years of dedicated service.  Ms. Andrews suffered severe emotional distress while working in a hostile work environment, based on age discrimination, in constant fear of losing the job that she had dedicated herself to for twenty-eight years.   She feared becoming financially destitute and did, in fact, become so.  She cannot pay her bills and is constantly under severe emotional distress.  She accepted part-time work as a cashier in Giant Supermarket, with no job security, benefits, or even guaranteed hours of work per week.  She no longer has those hours and has moved into a senior citizen facility.  

Certainly, the jury could find Mr. Ntekim’s targeted, malicious, discriminatory  treatment of Ms. Andrews, culminating in his destruction of her career and livelihood, on the sole basis of her age, to be “outrageous” and totally unacceptable in a civilized society.  Certainly, a reasonable jury could conclude that it is unacceptable, in a civilized society, to “toss aside” the elders of our community, to cast them into poverty and despair, after taking from them the best years of their lives, with the promise of job security and respect in their senior years.   Ms. Andrews’ claim should therefore, be reinstated and decided by a jury.  






CONCLUSION

Ms. Andrews therefore respectfully moves this Court to reverse the trial court’s orders of September 28, 2006 and June 20, 2004 and remand the case for a trial on the merits.

Respectfully submitted,
Dawn V. Martin, Esquire 
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ORDER

Upon consideration of Ms. Andrews’ Motion for Summary Reversal, the Greater Southeast Community Hospital’s Opposition and Ms. Andrews’ Reply, Ms. Andrew motion is granted.  Based on the arguments made therein, it is SO ORDERED.

ORDERED: that the district court’s Order of September 9, 2006, granting summary judgment to Defendant is reversed and Defendant’s Motion for Summary Judgment is DENIED.

FURTHER ORDERED:  that the district court’s order of June 20, 2004, dismissing Ms. Andrews’ claim of intentional infliction of emotional distress, is reversed.
FURTHER ORDERED:  that this case is remanded to the District Court for trial on Ms. Andrews Age Discrimination in Employment Act (ADEA) claims and pendant claim of intentional infliction of emotional distress.  
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  � Ms. Vaughn appeared younger than 51, both due to her physical appearance and the manner in which she dressed.  (Facts ¶11)  


  � This was an assessment process, named, “Right Way, Right Results,” used to determine which employees would be subjected to a RIF (reduction in force).


  � The hospital produced absolutely no performance evaluations, claiming that it has no personnel records prior to 2000, when the new current corporation, Doctor’s Community Healthcare Corporation, bought the bankrupt corporation that previously owned the hospital (Def.’s Facts ¶ ¶ 2, 12); however, it did produce and rely upon disciplinary records dating as far back as 1990.  Once Ms. Andrews produced copies of her own performance evaluations, the hospital claimed that they constituted disciplinary actions and that it took this “discipline” into account to fire her.  Clearly, if the new leadership did not have access to these files to produce them in discovery, it could not have considered them in its determination to fire her.  In fact, in its Answer to the Complaint, the hospital never raised any of these disciplinary records as a reason for Ms. Andrews’ termination, nor did it indicate, in any way, that Mr. Ntekim or anyone else at the hospital considered them as part of the reason to terminate her.    


  � The hospital offers no sworn statement narrating the facts of any incident, nor does it explain why an incident should be considered serious “transgressions,” as opposed to a  minor, common infraction.  


  � The 1990 incident is the only evidence that the hospital has produced indicating that Ms. Andrews ever had any harsh words with any employee in her entire 27 years of service, prior to Mr. Ntekim’s arrival at the hospital.  This minor dispute was nothing more than a few words of disagreement regarding whether a particular can of cranberry sauce should be removed from a counter to make more space for work on the counter.  (Facts ¶ 71)  Ms. Andrews provided the hospital with details about this incident after the hospital produced the eleven year old disciplinary record as part of its discovery.  There was no threat of violence, nor did Ms. Andrews use any profanity.   


  � As indicated by the personnel files of Ms. Andrews’ co-workers, it was common for employees to be counseled regarding the attendance policy.  The written policy was very stringent and did not provide appropriately for unplanned absences in emergency situations; however, it was not enforced as written and, if it had been, the hospital would have had to fire a vast number of its employees.  (Facts ¶¶ 75, 72 74)  OMSJ at 32-33, fn 15; 15-16.


  � Straughn v. Delta Air Lines, Inc., 250 F.3d 23 (1st Cir. 2001); James v. Sheahan, 137 F.3d 1003 (7 Cir. 1998); Senner v. North Central Tech. College, 113 F.3d 750 (7 Cir. 1997), Wohl v. Spectrum Mfg., 94 F.3d 353 (7 Cir.1996), reh, en banc, den 1996 U.S. App. LEXIS 30599; Webb v. Garelick Mfg. Co., 94 F.3d 484 (8 Cir. 1996); Bohac v. West, 85 F.3d 306 (7 Cir. 1996); Randle v. City of Aurora, 69 F.3d 441 (10 Cir. 1995); Collier v. Budd Co. 66 F.3d 886 (7th Cir.1995); Perdomo v. Browner, 67 F.3d 140 (7th Cir. 1995); Barnhart v. Mack Trucks, 157 FRD 427 (N.D. Ill.1994), affd without op 52 F.3d 328 (7th Cir.1995); Kralman v. Illinois Dep't of Veterans' Affairs, 23 F.3d 150 (7th Cir. 1994), reh den., 1994 U.S. App LEXIS 13376, cert den., 513 U.S. 948; Courtney v. Biosound, Inc. 42 F.3d 414 (7th Cir.1994); Batey v. Stone, 24 F.3d 1330 (11th Cir. 1994); Sarsha v. Sears, Roebuck & Co. 3 F.3d 1035, reh, en banc, den (7th Cir. 1993) 1993 U.S. App. LEXIS 27267; Piesco v. New York, Dep't of Personnel, 933 F.2d 1149 (2nd Cir. 1991), cert den 502 U.S. 921 (1991); Rosen v. Thornburgh, 928 F.2d 528 (2nd Cir. 1991).
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