










































































VII.

Ms. Martin has moved under Federal Rule of Civil Procedure 60(b)(3) for refief from
the judgment based on the allegedly perjured testimony of former-Dean Bullock. It is
‘well-settled that a litigant seeking relief from a judgment under [Rule] 60(b)(3) based on
allegations of fraud upon the court must prove the fraud by clear and convincing evidence.”
Shepherd v. Am. Broad. Cos., 62 F.3d 1469, 1477 (D.C. Cir. 1995). Ms. Martin has not
come close to meeting this standard. Nor has she shown prejudice. Summers v. Howard

“Univ., 374 F.3d 1188, 1193 (D.C. Cir. 2004).

VIII.

In her brief to this court, Ms. Martin asserts that Howard’s failure to hire her for an
equal employment opportunity law position was a violation of the Age Discrimination in
Employment Act (“ADEA”), because it was allegedly revealed at trial that the person
appointed to this position was selected because of herage. Ms. Martin’s complaint did not
include an ADEA claim, so this matter was not tried before the jury and it is not properly
before this court. Singleton v. Wulff, 428 U.S. 106, 120 (1976) (“It is the general rule, of
course, thata federal appellate court does not consider an issue not passed upon below.”).
In her reply brief, Ms. Martin belatedly argues that she “had no reason or opportunity, prior
to trial, to amend the complaint to include an ADEA claim[, because i]t was only at trial that
[Howard Law] Prof. Leggett . . . made the eleventh-hour admission — that he selected
Visiting Assistant Professor Cunningham over Visiting Associate Professor Martin to teach
the EEO class because of her age that this issue arose.” Appellant’s Reply Br. at 19
(emphasis omitted). However, Ms. Martin did not object at trial or seek to amend her
complaint upon hearing Professor Leggett’s testimony. Ms. Martin asserts that she asked
in her post-trial motion to be “permitted to amend her complaint to include a claim of age
discrimination under the ADEA,” citing her Reply to Defendant’'s Opposition to Plaintiff’'s
Motion for Judgment on Her Retaliation Claims, Orin the Alternative, for a New Trial at 22~
23, reprinted in Joint Appendix (“JA”) 10,264-65. /d. But there is no motion to amend the
complaint at the cited pages. Rather, Ms. Martin merely stated that she was “considering
filing a motion to amend her complaint o conform to the evidence produced at trial, to add
a claim under the ADEA.” JA 10,264 n.20 (emphasis added). And in responding to Ms.
Martin’s post-trial motion, the District Court plainly saw no motion to amend the complaint.
We therefore reject Ms. Martin’s belated attempt to add an ADEA claim to this case.

IX.

Finally, Ms. Martin’s challenge to the imposition of costs by the District Court is not
ripe for review. As explained by the trial court, costs are imposed after this court issues
its mandate. Martin v. Howard Univ., Civ. Action No. 89-1175, slip op. at 1 (D.D.C. Jan.
23, 2007) (order). Because the District Court has not yet exercised its discretion on this
question, there is no ruling to review.

The judgment of the District Court is hereby affirmed.
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