
































contact between Mr. Harrison and the plaintiff. Her memos, her discussion of the
voice mail messages that were there, the nature of the contact, as she described it, the
witnesses she called all offered the same testimony as to whether or not Mr.
Harrison's comment was because of sex or sexual in nature. The case was not tried
any differently than it would have been.”

3-17-08 Transcript at 14:9-20.

2) “There was nothing in his communications to the point that suggested anything of a
sexual nature.”

3-17-08 Transcript at 15:18-20.

3) “The plaintiff never characterized this issue with Mr. Harrison as being of sexual
nature, or because of gender.”

3-17-08 Transcript at 17:2-4.

4) “It didn't become a sexual harassment claim until she was challenging the APT
committee's decision not to recommend her, where she was reaching for a hook for her
retaliation claim. And that's where, all of the sudden, in the spring of 1998, for the very
first time, the issue arose that somehow Mr. Harrison's bizarre and fleeting conduct was
of sexual harassment.”

3-17-08 Transcript at 17:5-11.

5) “And the jury heard the timing of the plaintiff's claims when they were raised for the
first time. They saw her memos where she never described Mr. Harrison's conduct in
sexual terms as a sexual harassment claim.”

3-17-08 Transcript at 17:12-15.

6) “Here was a woman who was making a complaint that she was a pre-eminent equal
employment opportunity professor, having had experience at the EEOC. If anybody was
sensitized to raising this as an issue of sexual harassment, it was this plaintiff.”

3-17-08 Transcript at 17:16-20.

7) “Dean Bullock and Dean Newsome testified, they were asked, did you perceive this to
be a sexual harassment claim? They said no. So all of this evidence was before the
jury, and the jury could consider, and reasonably did consider, that the plaintiff did not
prove her case on that element.”

3-17-08 Transcript at 18:2-6.

Mr. Schwalb’s newest spontaneous argument was basically that the lack of notice to Ms.
Martin was harmless etror because she should have figured out, at some point during the trial,
that this issue of whether Harrison’s harassment was based on sex was being litigated -- despite
the 1999, 2003 and 2005 decisions to the contrary. In addition, he completely misrepresented
the evidence of record with respect to the nature of Harrison’s conduct, Prof. Martin’s

Schwalb’s preceding inability to identify any document to support his claim that Judge Hogan identified the
issue pre-trial.
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perception of that conduct — as well as the admitted perception of Dean Bullock, Dean

Newsom, Prof. Taslitz, Howard Campus Security Officer Sirleaf and others, that Harrison’s
conduct was based on sex.

B. Had Ms. Martin been Afforded Due Process, she would have Irrefutably
Established that Dean Bullock and Other Howard Agents Clearly Understood that
Harrison’s Harassment was Based on Sex

I. Ms. Martin Planned and Spent her Allocated Trial Time Presenting
Evidence on the Jury Questions Identified by the Court, Pre-Trial — not
Howard, During or After Trial

Mr. Schwalb did not identify any point in the trial at which he claims it should have been
evident to Ms. Martin that she had to prove that Harrison’s harassment was based on sex; however,
even if Ms. Martin had been told, at some point during the trial, that she would be required to again
prove that Harrison’s harassment was based on sex, she would still have been deprived of
procedural due process. Her pre-trial preparation, motions, requested trial time, witness order and
witness questions would have been different had she known that this issue would be a jury question.

Mr. Schwalb implies that, since Howard admitted evidence that it now claims proves that
Harrison’s conduct was not based on sex, Ms. Martin was obligated to also produce evidence on this
issue to rebut it; however, Howard introduced substantial irrelevant evidence. Ms. Martin was not
obligated to waste her allotted trial time and risk confusing the jury, trying to prove issues that the
court had already decided in her favor. She needed to devote that time to proving the facts that the
court had actually identified as triable issues of fact for the jury. A defendant must not be able to
determine what issues are jury issues simply by admitting evidence on an issue during trial, where
the court has already determined that the issue is not a triable issues of fact.

At trial, Ms. Martin focused on proving the facts that the court had ruled would be factual
questions for the jury. It would confuse the jury and waste of time to re-litigate questions that were
already resolved by the court. Ms. Martin therefore did not plan to re-litigate the court’s
determination that Harrison’s harassment was based on sex —~ a long-established decision in her
favor. Had Ms. Martin been told that the court was changing its decision on this issue, she could
have proved that Howard’s own Dean Bullock, its security officer and its expressly binding witness,
Prof. Andrew Tuaslitz, all independently perceived that Harrison’s communications as sexual in
nature or based on sex. In light of these witnesses’ admissions, Howard's attorneys have absolutely
no basis for stating that was “nothing sexual” in Harrison's communications. See Section IlI,
below.

2. Howard has Re-characterized Evidence that it Offered to Prove Factual
Questions that were Pre-Trial Identified Triable Issues of Fact, Now Claiming
that it was Offered to Prove that Harrison’s Harassment was not Based on Sex

At oral argument — contradicting its own Brief -- Howard changed its arguments with respect
to what evidence was offered to prove which point. For example, in its September 30, 2002 Motion
Sfor Summary Judgment (#268) at 2 (JA5,415) and in its Brief, page 8, fn. 2, Howard offered the
completely fabricated story that Harrison mistook Prof. Martin for his a real person — his
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“estranged” or “long-lost” “wife” -- as if Harrison actually had a real wife. Howard offered this
fabrication in the context of trying to prove that Harrison’s harassment was not “severe and
pervasive” and did not create a hostile work environment for her -- a question that the court had
specifically identified as a triable issue of fact. In its oral argument -- however, Howard argues that
this story — told in opening and closing statements, supported by o evidence of any kind, was
“evidence” from which the jury could have concluded that Harrison did not target Prof. Martin
based on her gender. See Section VIII.

Howard also offered testimony by Deans Bullock and Newsom regarding their purported
understanding of Harrison’s conduct. Ms. Martin understood this evidence to be offered to convince
the jury that Prof. Martin’s memoranda and other communications to Howard’s administrators was
not sufficient to put them on notice that she viewed Harrison’s conduct as sexual in nature or based
on her gender and/or that they responded reasonably to the reports of the conduct. On appeal,
however, Howard argues that this evidence was offered to prove that Harrison’s conduct was not
actually based on sex -- not just to address the issue of notice.

3. Had Ms. Martin been Afforded Due Process, she would have Focused on the
Irrefutable Evidence Proving that All Persons Involved in the Case Clearly
Understood that Harrison’s Harassment was Based on Sex

a) Dean Bullock Admitted, in her July 1, 1999 Memo to Howard’s
General Counsel, that she Understood Harrison’s Harassment to be
Based on Sex

Dean Bullock clearly recognized that Harrison’s harassment of Prof. Martin was based on her
sex or gender. This admission necessarily means that Dean Bullock had notice of conduct that
constitutes sexual harassment, as a matter of law. Martin v. Howard University, 1999 U.S. Dist.
LEXIS 19516 at *8-9, #23 at 7 (JAS558).

In her July 1, 1999 memorandum to Howard’s General Counsel, Dean Bullock stated that she
and Dean Newsom believed that Harrison posed a threat to Prof. Martin and “other women” (not
mer) whom Harrison might “stalk™ or otherwise “harass.” Pl’s Ex. 8B at 1 (Bullock) (JA14,407)
Howard’s Office of General Counsel repeated this admission to the EEOC, claiming that Howard
took reasonable measures to stop IHarrison because it recognized that he posed a threat to Prof.
Martin and “other women™ #273, PI’s MSJ Ex. KKX-2 at 2-3 (JA7,655-7,656).

Having admitted that Harrison targeted “women” and not men, its 1999 Position Statement
to the EEOC, Howard did not even attempt to argue that Harrison’s harassment of Prof. Martin did
not constitute sexual harassment. Dean Bullock’s PI’s Ex. 8B at 1 (JA14,407), 1999 memo to
Howard’s General Counsel contains the heading “Hostile Work Environment/Sexual harassment.”
Nowhere in that memo did Dean Bullock claim that Harrison’s conduct did not constitute sexual
harassment; nor does she express any surprise that Prof. Martin so characterized it when she filed
her EEOC charge. Instead, inferentially acknowledging Howard’s obligation to protect Prof. Martin
in her workplace, Dean Bullock falsely asserted that she and Dean Newsom enlisted the assistance
of the Director of Security, Lawrence Dawson, to bar Harrison from campus and otherwise protect
Prof. Martin and other women from his harassment.
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Similarly, Howard’s Position Statement to the EEOC does not argue that Harrison’s conduct
was not sexual harassment; instead, Howard only attempted to defend against Prof. Martin’s sexual
harassment charge by claiming that Deans Bullock and Newsom took appropriate steps to stop
Harrison from harassing her and “other women” on campus — steps that both Bullock and Newsom
later admitted they did nof take.

b) Ms. Martin’s Undisputed and Corroborated Testimony Proves that
she Perceived Harrison’s Conduct as Sexual Harassment

Ms. Martin testified that she perceived Harrison’s communications, as sexual in nature and
based on sex. Tr. 1847:11-20 (JA12,742), 1848:15-1849:25 (JA12,743-12,744). Although her
testimony was completely undisputed, the only reason that the jurors could have concluded that she
did not perceive sexual harassment is that they believed that she did not use those words and that it
was necessary to do so to invoke Title VII. Apparently, the jury was confused by Howard’s
repeated argument that Ms. Martin could not prove her case because her memos to Dean Bullock
reporting Harrison’s conduct referred to Harrison as a “stalker” rather than a “sexual harasser” — as
if the two terms are mutually exclusive.

The jury remained confused because Judge Hogan refused to instruct the jury that a plaintiff
does not have to use the words “sexual harassment” to invoke Title VII — even though he had
specifically so held in his 1999 decision. Martin Briefat 17-19. Judge Hogan also refused to
provide the jury with the D.C. stalking statute that defines stalking as a form of severe
“harassment.” Martin Brief at 19-20. If she had had prior notice that Judge Hogan would not
instruct the jury on the statute and would require her to prove that Harrison’s conduct was based on
sex and/or that she perceived his conduct as such, Ms. Martin could have elicited this definition of
stalking from D.C. Metropolitan Police Department Detective Henry, who testified on the first day
of trial.

Had Ms. Martin known that the case would turn on whether she actually used the term
“sexual harassment” in reference to Harrison’s conduct, she would have elicited the corroborating
testimony that she actually did use these words when she described Harrison’s conduct to Officer
Sirleaf and Mrs. Bruner, the Director of Faculty Services, on November 20, 1997 and November 21,
1997, before the D.C. Police Department characterized the conduct as stalking. (See discussion of
#s ¢ and d, below.)

Mrs. Bruner testified on Day I of the trial. Officer (now “Dr.”) Sirleaf testified on Day 2.
Ms. Martin did not testify until Day /0. It was not until her cross-examination on Day 1/ that it was
revealed that Howard’s trial strategy was to confuse the jury into believing that Prof. Martin’s
references in her memos to Harrison as a “stalker,” rather than as a “sexual harasser” invalidated her
sexual harassment claim and destroyed her credibility on all other issues as well.® At that point in

¥ Ms. Martin’s breach of contract claim turned on the question of credibility. It depended upon the
representations made during hiring negotiations between Profs. Martin and Taslitz. Since only these two
persons were present during these negotiations, the breach of contract claim was, in effect, a credibility
contest between Profs. Martin and Taslitz, with the burden of proof on Ms. Martin, as the plaintiff. Any
unfair damage to her credibility, then, could easily have tipped the balance away from her and cost her the
breach of contract claim. This claim is, however, completely independent from her Title VII claim. In fact,
Ms. Martin had moved for a bifurcated trial, in part, so that the jury would not be confused into believing that
the retaliation claim had any dependence on the breach of contract claim. Judge Hogan denied her motion to
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the trial, there was no time to recall Mrs. Bruner or Officer Sirleaf to corroborate her testimony or
rehabilitate Ms. Martin’s credibility. Because Judge Hogan permitted Howard to put on its defense
during Ms. Martin’s case in chief, over her counsels’ repeated objections, her allotted time to
present her case was usurped by forcing her to rebut Howard’s defenses before she could even put
on her own case. Martin Brief at 35-38. She was therefore deprived of sufficient time to present her
case and had to focus on the most important points, including the issues of her credentials versus the
credentials of the selectee who replaced her teaching equal employment law.

Prof. Martin entitled her memos “Security Problem” to direct the administration’s attention
to the arm of Howard University that should be enlisted to solve the problem. The body of the
memos were narratives explaining what Harrison had done, as the conduct became known to her.
(JEX 71 (JA14,035), 72 (JA14,040), 73 (JA14,041), 79 (JA14,052); 80 (JA14,055). Prof. Martin
used the police department’s characterization of Harrison’s conduct as “stalking” in her memos to
Dean Bullock to emphasize the seriousness of the conduct, the potential danger and the immediate
need for security. The term “sexual harassment” does not necessarily trigger an urgent response.9

Prof. Martin did indicate in several memos that she viewed Harrison’s conduct as based on
her sex and Howard’s reaction to it to violate Title VII. In a March 6, 1998 memo to Dean Bullock
that Harrison was targeting African-American females to be his “wife.” JEX 87, fn. 1 (JA14,141).
In her April 24, 1998 response to a memo from the selectee, Prof. cunningham, Prof. Martin pointed
out that Howard had committed a wrong against her by refusing to renew her contract and suggested
that Prof. cunningham analyze the facts against her own knowledge of Title VII. (P1’s excluded
exhbit, JA14,775) Similarly, Prof. Taslitz understood the March 31, 1998 letter that Prof. Martin
wrote to him (JEX 88, JA14,143) to be threatening a lawsuit for Howard’s failure to renew her
contract, noting that Howard’s treatment of her was particularly egregious in light of the fact that
she had performed her duties to her students diligently, even in the face of being stalked on campus.
(JEX 89, JA14,149).

¢) Murs. Bruner’s Deposition Testimony Corroborates Ms. Martin’s
Testimony that she described Harrison as “Sexually Harassed” her

See (b), above. Mrs. Bruner, the Director of Faculty Services, was the very first person that
Prof. Martin told about Harrison, on November 20, 1997. Mrs. Bruner’s office was near Prof.
Martin’s office and Prof. Martin asked her whether she had seen anyone slipping anything under her
door. She asked Mrs. Bruner to be alert to Harrison, played Harrison’s messages for her and
showed her the letters that Harrison had left her. In her 2002 deposition, Mrs. Bruner testified that
Prof. Martin described Harrison as “sexually harassing” her. Mrs. Bruner, Howard Law School’s
Director of Faculty Services, testified that, when Prof. Martin first told her about Harrison, she
specifically described said that Harrison was “sexually harassing” her. #273, Ex. X Bruner depo at

bifurcate by claim. If this Court grants judgment, as a matter of law on Ms. Martin’s retaliation claim,
however, the breach of contract claim would become moot, in terms of remedy. The remedy for the breach
of contract claim would be back-pay and reinstatement and/or front-pay. This remedy would already be
encompassed under her Title VII retaliation claim, along with compensatory and punitive damages and
attorneys’ fees.

® In fact, the evidence of record indicates that sexual harassment complaints received little, if any response
from Dean Bullock or other Howard administrators in other contexts. See, e.g., Sexual “jokes” circulated by
Prof. Reggie Robinson, despite complaints by other faculty members that it may constitute “sexual
harassment” and a hostile work environment. PI’s excluded exhibit 23 (JA14,730).
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137:4-13 (JA6,808); Officer Sirleaf testified that the report that he originally took from Prof.
Martin, on October 20, 1997, before the police arrived, was a report of “harassment” (#273, Ex. P
Sirleaf depo at 36:22-37:3, JA6,658), which he understood to be “sexual.” #273 Ex. P (Sirleaf) at
137:5-140:19 (JA6,698-6,699), 21:22-22:5 (JA6,652), 99:22-102:3 (JA6,683-6,684); 112:3-6
(JA6,688). See also Martin Reply Br. at 13-14.

d) Howard Campus Officer Sirleaf Testified, in his Deposition, that he
Understood Prof. Martin’s Harrison’s Conduct to be Harassment that
was “Sexual in Nature”

See (b), above. In his 2002 deposition, Howard University Campus Security Officer
Sirleaf'” testified that he perceived Harrison’s communications to Prof. Martin as sexual in
nature, specifically stating that he perceived Harrison’s conduct toward Prof, Martin as posing
the danger of him raping her — certainly, a sexual offense. #273 Ex. P (Sirleaf) at 137:5-140:19
(JA6,698-6,699), 21:22-22:5 (JA6,652), 99:22-102:3 (JA6,683-6,684); 112:3-6 (JA6,688)
Officer Sirleaf’s perception is consistent with the independent response of Prof. Taslitz when
Prof. Martin showed him Harrison’s letters, on the same day, November 20, 1997.

e) Prof. Taslitz Responded to Prof. Martin’s Report of Harrison’s
Conduct by Expressing Concern that Harrison Might “Rape” her —
Demonstrating that he Perceived Harrison’s Harassment to be Sexual in
Nature

On November 20, 1997, immediately after Prof. Martin found the notes from Harrison under
her office door and received the second voicemail message from him, she asked Prof. Taslitz for his
advice. He advised her to call the police, saying, “Howard’s security is for shit. You’ll be raped
and killed right in front of the security office.” Tr. #490 at 47:1-9 (JA12,518); Reply Brief at 13, fn.
23.

III.Mr. Schwalb Falsely Represented that Teresa Guerrant, Esquire, an EEQC Attorney, did
not Perceive Harrison’s Conduct as Sexual Harassment

A. Mr. Schwalb’s False Statement

“Her best friend testified during the course of trial, Ms. Guerrant, who was also at
the EEOC. She was asked, did you ever, while all these proceedings and events were
occurring, consider this to be a sexual harassment claim? Did you ever urge the plaintiff to
make a sexual harassment claim? She said, no.”

B. Mr. Schwalb Never Asked Ms. Guerrant whether she Believed that Harrison’s
Harassment Constituted Sexual Harassment

Mr. Schwalb never asked Ms. Guerrant whether she believed that Harrison’s conduct
constituted sexual harassment; nor did he ask her whether Prof. Martin told her that she perceived

" Howard’s in house counsel, Mr. Lattimore, asserted that Howard University Campus Security Officer
Dowdy is an “agent” of Howard University. #273 PI’s MSJ Ex. AA Dowdy depo at 86:4-87:12 (JA7,004-
7,006) If this is so, Officer Amos Sirleaf must also have been an agent of the University when he processed
Prof. Martin’s sexual harassment complaint; accordingly, Howard is bound by the testimony of Officer
Sirleaf that he understood Prof. Martin’s complaint about Harrison’s harassment to be one that was sexual in
nature.”
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Harrison’s conduct to be sexual in nature. Instead, Mr. Schwalb asked her whether she advised Ms.
Martin fo file a sexual harassment charge in November of 1997, then proceeded to ask the same
question for each month prior to May of 1998, when Prof. Martin did file her sexual harassment
charge with the EEOC. Tr. 2101:1-17 (JA12,996); see also redirect Tr. 2095:2-9 (JA12,990).

C. Third-Party Harassment is not Reported to an Employer’s EEO Officer, since the
Employer Cannot Discipline a Non-Employee

Mr. Schwalb attempts to mislead the Court into believing that Prof. Martin did not perceive
Harrison’s harassment as sexual in nature or based on sex because she did not file a Title VII charge
with Howard’s internal EEO office.'!  Since this case involved one of third party harassment, rather
than harassment by a supervisor or co-worker, there was no basis for a sexual harassment complaint
against Howard until it was clear that Howard would not take reasonable steps to protect her from
Harrison. See EEOC Regulation regarding the harassment of an employee by a non-employee, 29
C.F.R.1604.11(e). The Title VII claim only arose against Howard when they had had a fair
opportunity to address the harassment and failed to take the reasonable steps to end it. Amicus Brief
at 8-9; Martin Brief at 17-20; Reply Brief at 6-7.

D. There is no Title VII Claim against an Employer unless the Employer Fails to
Reasonably Address the Third-Party Harassment

When Harrison began stalking Prof. Martin, there was no one against whom an EEO charge
could be filed. Certainly, she could not have filed an EEO charge against Harrison, a non-employee.
She could only notify the administration, the police and campus security — which she did. In light of
Dean Bullock’s December 1, 1997 memo to Prof. Martin telling her that she was enlisting the
assistance of the Director of Security, Lawrence Dawson, to address her complaint about Harrison,
Dean Newsom’s December 18, 1997 memo, purportedly to Lawrence Dawson asking that notices be
posted to bar Harrison from the premises and Dean Newsom’s response, on January 12, 1998, when
she provided him with a copy of Harrison’s letter to Valerie Edwards, Esq., in Toronto, that they had
to do something to protect Prof. Martin and other women faculty members, Prof. Martin gave
Howard’s administrators an opportunity to make good on their repeated promises to employ their
own campus security force to keep Harrison out of her workplace.

[t was the in the midst of these promises, however, on December 18, 1997, that the
Appointments Committee rejected Prof. Martin for a tenure-track position or renewed visitorship.
At that point, the facts establishing the sexual harassment merged with new facts establishing a
retaliation claim. For the next four months, January through April, Prof. Martin attempted to resolve
the retaliation issues without litigation, re-applying for positions that were still vacant and for which
Howard admitted, she was very well qualified. Martin Brief at 26-27. Dean Bullock left the
positions vacant and concealed the vacancies from the Appointments Committee rather than to allow
the Committee to consider Prof. Martin to fill them. /d.

"' This issue is a “red herring” in any case. Howard’s Handbook expressly states that a victim of
sexual harassment may report the harassment to the EEO Officer or to his‘her supervisor. It is undisputed
that Prof. Martin reported all of Harrison’s conduct to her supervisors — Deans Bullock and Newsom, and
later, University President Swygart and the University Grievance Committee (authorized to process sexual
harassment claims as well as breach of contract, academic freedom and other grievances). Prof. Martin fully
complied with the University’s EEO procedures and gave Howard many opportunities to end the hostile work
environment as well as the retaliation against her for reporting it.
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E. An Employee’s Decision not to Immediately File a Formal EEO Charge does not
Constitute Evidence that s/he does not Perceive a Title VII Violation

The fact that an employee does not file a formal EEO charge on the first day that a Title VII
violation occurs is not evidence that they do not believe that they have a valid claim. The EEOC, in
conjunction with cooperating states, allows victims of discrimination 360 days from the date of the
last related discriminatory act to file a charge. The decision to file a discrimination charge,
typically leading to years of time consuming, expensive litigation, and potential additional retaliation
from the employer/former employer (e.g., in terms of references), deters many people from filing
EEO charges, even where they sincerely believe that they have experienced illegal discrimination.

Prof. Martin explained, in her own words, her reluctance to litigate against her employer and
colleagues. In her March 31, 1998 letter to Prof. Taslitz (JEX 88, JA14,143) at 5 (JA14,147), who
had been her mentor, she explained that she following the precepts of the Book of Matthew 18:15-17
(as parenthically modified), setting forth the teachings of Jesus, the Christ, for the preferred method
of resolving conflict:

15 Moreover, if they brother shall trespass against thee, go and tell
him his fault between thee and him alone: if he shall hear thee, thou has
gained thy brother.

16 But if he will not hear thee, then take with thee one or two more,
that in the mouth of two or three witnesses every word may be established.

17 And 1f he shall neglect to hear them, tell it unto the church (or the
larger community): but if he neglect to her the church (larger community),
let him be unto thee as a heathen man and a publican (an outsider)

This is what I am doing here. [ have gone to Alice; I have gone to you. The
chain of “command” here is colleagues, main campus and court. I do not want any of
these things. I just want to go to work and do my job. I do it very well and could do
it even better once my housing and employment needs are secure.

Prof. Martin clearly recognized that she had a legal claim against Howard months before she
filed her EEOC charge. Not only did she clearly state it in her letter to Prof. Taslitz, but, referencing
the “wrong” that Howard was committing against her, Prof. Martin advised Prof. cunningham to
assess the situation under her own “Title VII experience.”'® Consistent with her religious beliefs'
and her desire to resolve this conflict in the best interests of all concerned, without litigation, Prof.
Martin followed precisely the plan that she explained in this letter.

It was in May that Prof. Martin filed her sexual harassment charge with the EEOC — only six
months after the stalking began and weeks after Howard’s last act of retaliation. Prof. Martin filed
her charge well within the 360-day period allotted by the EEOC Regulations to file a charge. She
had no obligation to file it any sooner. An earlier filing clearly would not have induced Howard to
change its conduct and only would have further served to anger Dean Bullock, as exhibited by Dean
Bullock’s refusal to participate in the University’s own Grievance process.

2 pP’s excluded exhibit, JA14,775.
B At trial, Mr. Schwalb ridiculed Prof. Martin’s references to the Book of Matthew and claimed that
she was threatening Prof. Taslitz with “Biblical retribution.” Tr. 2459:8-12 (JA13,354)
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[V. Mr. Schwalb Falsely Represented that there was Evidence that Harrison “Stalked” a Man,
Prof. Derrick Bell

A. Mr. Schwalb’s False Statement

“Well, there was evidence at trial that Mr. Harrison had stalked a man, Professor
Bell. So if hypothetically it was Professor Bell's discrimination claim that Mr.
Harrison stalks male professors, Professor Bell would have that same position.”

3-17-08 Transcript at 16:6-10.

B. Harrison did not “Stalk” Prof. Bell, but Confronted Him, Once, in 1990, Demanding
that he Direct him to the Woman that Served as the Model for his Fictitious Character in
his Book, Geneva Crenshaw

The only evidence before the jury was Prof. Martin’s testimony regarding what Prof. Bell
told her," months after she had left Howard, of his one confrontation with Harrison, at Harvard Law
School, in 1990. Prof. Bell did not describe this one encounter as “stalking.” One confrontation by
a person does not constitute “stalking.” Martin Brief at 6, fn. 3; Amicus Brief at 16-17.

Harrison’s contact with Prof. Bell was not at all similar to his pursuit of Prof. Martin or other
women. Harrison did not pursue Prof. Bell to be his “wife.” Instead, he wanted Prof. Bell to identify
a woman to be his wife. Bell Aff. at 1-2 (JA1476-1477); Amicus Br. at 16-17; Martin Br. at 6, fn. 3.
Harrison’s contact with Prof. Bell highlights Harrison’s quest to find a woman to be his “wife,”
rather than just a basic obsession with African-American law professors, male or female.

V. Mr. Schwalb Falsely Represented that the Jury Determined that Dean Bullock did not
Commit Perjury

A. Mr. Schwalb’s False Statement

“Second, much of the attention and argument in the briefs and oral argument about
Dean Bullock's alleged perjury is hyperbole. Dean Bullock was there at
trial. She testified. And what the plaintiff/appellant here tries to suggest is that
Dean Bullock testified inconsistently at trial from a memo she had written before
trial. She was subject to cross-examination. The jury heard the cross-examination.
The jury resolved whatever inconsistency might be there.”

“Judge Hogan granted Howard’s motion to exclude Prof. Bell as a witness. (#377) Pre-trial, Judge
Hogan held that Ms. Martin could testify about what Prof. Bell told her as evidence of the emotional distress
that she continued to experience even after leaving Howard, as a result of the stalking. Ms. Martin argued
that Prof. Bell’s own affidavit (JA14,776) was the “best evidence” of what Prof. Bell actually told her, but
Judge Hogan excluded it as hearsay, despite his contradictory ruling that this hearsay was admissible, through
Ms. Martin’s testimony. P1’s January 16, 2006 Motion for Reconsideration of Order regarding Admissibility
of Exhibits (#385-2), at 19-20 (JA9,051-9,052) When Ms. Martin did begin to testify about what Prof. Bell
told her, Judge Hogan allowed in enough testimony to give Howard a basis to convince the jury that Harrison
was an “equal opportunity” harasser of men and women. Tr. 1694:1-16 (JA12,589) Judge Hogan abruptly
cut off Ms. Martin’s testimony, preventing Ms. Martin from explaining that Harrison only confronted this
particular man in order to enlist his help in locating the woman he sought to be his wife — in other words, his
next female stalking victim. /d. Evidence was manipulated against Ms. Martin in this manner throughout the
trial.
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B. The Jury was not Asked to Determine whether Dean Bullock Committed
Perjury and was Given no Instruction on this Issue

The issue of whether Dean Bullock committed perjury was certainly not before the jury
— let alone decided by the jury. Since it was not a jury question, there is no reason to believe
that the jury ever focused on it. The evidence produced at trial proved that Dean Bullock lied
about numerous facts — most notably when she represented, for years, to Prof. Martin, the
EEOC and Howard’s own lawyers, that she was working with Director of Security, Lawrence
Dawson, to address Harrison’s stalking, when, in fact, she never discussed Harrison or Prof.
Martin with Mr. Dawson or anyone else in Campus Security. She also lied to at least one APT
Committee member, Prof. Nolan, when she said that there were no more faculty positions
available so that they could not consider Prof. Martin for a tenure track position — or even
renewal of her visitorship for one year.

In the midst of thousands of pages of exhibits, irrelevant evidence admitted at trial,
confusing jury instructions, two lawyers leaving in the midst of trial, other strange occurrences,
and the jury’s focus on the questions before it on the jury form, it appears that the jury actually
overlooked Plaintiff’s Exhibit 8B, Dean Bullock’s admission in her July 1, 1999 memo to
Howard’s General Counsel, that she and Dean Newsom were concerned that Harrison might
“stalk” or “otherwise harass” Prof. Martin or “other women” on campus. Martin Brief at 21-22;
Reply Brief at 7-8. If Ms. Martin had had notice that the issue of whether Harrison’s
harassment was based on sex would be a jury question, she certainly, would have ensured that
she confronted Dean Bullock on the stand with this admission and established that she had
admitted understanding that Harrison’s harassment was based on gender when she first received
Prof. Martin’s first memo. This memo demonstrates, as a matter of fact — even if was not
already determined as a matter of law -- that, in this case, Dean Bullock clearly understood that
the stalking complaint was a sexual harassment complaint, since Harrison was only stalking
women, to be his “wife.”

Neither Howard’s attorneys nor Alice Gresham Bullock’s own lawyer has ever denied
that former Dean Bullock actually did commit perjury or attempted to reconcile her trial
testimony with her July 1, 1999 admission. Where Dean Bullock expressly acknowledged that
she and Dean Newsom perceived Harrison as a threat to women on campus — not men — she
was admitting to understanding that Harrison’s conduct constituted sexual harassment, which
includes harassment on the basis of gender, as a matter of law.

Perjury should not be dismissed as “hyperbole.” Mr. Schwalb’s flippant comment on
this issue demonstrates his total disregard for truth, the ethical standards of the legal profession,
the integrity of the judicial process and the authority of even the United States Court of
Appeals. He again expects that his perpetuation of Dean Bullock’s perjury should be treated
with impunity, as it was on the district court level.

V1. Mr. Schwalb’s False Statement that Ms. Martin did not Object to Submitting to the Jury
the Question of whether Harrison’s Conduct was Based on Sex

A. Mr. Schwalb’s False Statement

“There was no objection at that time to Judge Hogan when these questions were the ones
that were isolated.”
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3-17-08 Transcript at 13:20-22.

B. Ms. Martin Objected to Howard’s Re-Litigation of the Issue of whether
Harrison’s Conduct was Based on Sex at her First Opportunity to Argue the Issue

Ms. Martin proposed a Verdict Form that did not include the issue of whether Harrison’s
harassment was based on sex as a separate issue. Judge Hogan rejected it. Contrast Plaintiff’s
proposed Jury Form, #441 (JA9,516) and #459, Jury Form used by court. At the end of trial,
Howard argued that Ms. Martin had not presented sufficient evidence to the jury to prove that
Harrison harassed her based on her sex. Ms. Martin vehemently argued that this issue of whether
Harrison’s harassment of her was based on sex had been decided in. Judge Hogan rejected her
argument, holding that it was a question for the jury — contradicting the court’s consistent holding to
the contrary, in three orders over a six-year period. Judge Hogan then put the question on the jury
form.

Because Ms. Martin had already objected to the re-determination of this issue, she had no
basis to object again when it was placed on the jury form. She did address the issue one more time
before the verdict, with Judge Kessler, who was sitting in for Judge Hogan on the day of the verdict.
The jury’s question reflected confusion on this issue, asking whether the answer to 1(¢c) was an
“automatic yes,” pointing out that “wives are typically female.” Ms. Martin pointed out to Judge
Kessler that the answer to 1(c) did appear to be an “automatic yes” since Judge Hogan decided it, as
a matter of law in 1999. Judge Kessler stated that Judge Hogan must have considered it and she
would not modify his decision. Martin Brief at 15, 20, 21.

VII. Mr. Schwalb Continues Howard’s Fraud upon the Courts by Again Claiming that
Harrison “Misidentified” Prof. Martin as his “Estranged Wife”

A. Mr. Schwalb’s False Statements

1) “There was ample evidence at trial to suggest that Mr. Harrison's conduct
was based on a misidentification; that he was not acting in a sexual nature.” Ex.

A, 3-17-08 Transcript at 15:16-18.

2) “The slender read (sic) on which this case became a sexual harassment case was
that he made a misidentification and he thought she was his long lost wife.”
That’s the only connection to this being a because of sex or gender case."”

'* Judge Henderson interrupted Mr. Schwalb at this point to ask, “Why isn't that enough?” 3-17-08
Transcript at 15:25. She added, “I mean, if she had been a man, he wouldn't have misidentified her as he
did.” 3-17-08 Transcript at 16:4-5.

Mr. Schwalb’s response to Judge Henderson’s questions actually concedes the crucial fact necessary to
prove a “sex-plus” case. He conceded that: “Simply because of a misidentification, any time a woman was
misidentified, one of her qualities would be her gender.” 3-17-08 Transcript at 21-23.

As Ms. Martin pointed out in her Reply Brief, at 14-15, Howard’s Brief misrepresented the “sex plus”
theory, stating that it required that eack of the criteria used target the victim had to be separately covered by an
equal employment law. Howard has misrepresented the theory of “intersectionality” as the “sex plus” theory,
although they are separate theories of discrimination. In fact, the “sex plus” theory applies where the factors
for adverse treatment are sex plus any other factor or characteristic, whether or not that characteristic is
independently covered by an EEO statute. See discussions in Martin Brief at 14-15, Reply Brief at 14-15;
Amicus Brief of The National Association of Women Lawyers NAWL) at 11-12.
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3-17-08 Transcript at 20-24.

B. The Evidence is Undisputed that there was no Estranged Wife, but only
Harrison’s Deluded Vision of a Fictitious Female Character that ke Wants for his

Wife

Howard’s statement that Harrison thought that he actually “knew” Prof. Martin, or that he
mistook Martin for any real person, is a complete fabrication. See Ms. Martin’s pending March 11,
2008 Motion for Sanctions, at 8-9. There is absolutely no evidence that refers to an “estranged” wife
or any woman that was ever married to Harrison. Instead, Harrison’s letter to a Canadian attorney,
Valerie Edwards “explains™ his search for a fictional female character to be his wife. (JEX 126,
JA14,277) See also affidavit of Prof. Derrick Bell. (JA14,776) Harrison describes various women,
with dissimilar names, including Prof. Martin, who do not physically resemble each other; yet, he
identified them all as his possible “natural wife,” i.e., the fictitious Geneva Crenshaw character
created by the renowned Professor Derrick Bell, now at NYU Law School. #490 at 32:15-40:1
(JA12,503-12,511), JEX 126 (JA14,277), PI’s Ex. Derrick Bell Aff. (JA14,776)

B. Prior to its September 30, 2002 Motion for Summary Judement, Howard
Concurred in All of Ms. Martin’s Factual Allegations Regarding Harrison

The story of an “estranged wife” and a “misidentification” originated in Howard’s
September 30, 2002 Motion for Summary Judgment (#268) at 2 (JA5,454). Prior to its third Motion
Jor Summary Judgment, Howard completely concurred with Ms. Martin’s recitation of the facts
regarding Harrison’s conduct. See Def’s July 22, 1999 Statement of Undisputed Material Facts (Dkt
#5-2), particularly 92 (JA297). Similarly, in its 1999 EEOC Position Statement, Howard never
claimed that there Harrison had an “estranged” wife or that he misidentified Prof. Martin as a real
person. PI’s MSJ, Ex. KKK-2, Howard’s Position Statement to the EEOC (JA7,561) Not even in
its October 17, 2000 Answers to Interrogatories (JEX 118, JA14,226) or its June 8, 2001
Supplemental Answers to Interrogatories (PI's Ex. 26B, JA14,551) did Howard claim that Harrison
“misidentified” Prof. Martin as his “estranged wife.”

C. Howard’s Attorney Invented the “Estranged Wife” after its Previous Defense was
Exposed as a Lie and Howard was Held in Contempt of Court for Violating Discovery
Rules and Orders

Howard’s fabrication of a real or “estranged” wife originated, in 2002, shortly after Howard
retained the law firm of Schwalb, Donnenfeld and Schwalb, LLP, '® to replace its previous outside
counsel of Jackson and Campbell, LLP."” Judge Hogan had just held Howard in Contempt of

'® Howard has hired four different outside law firms, over a six-year period, to assist its own Office of
General Counsel in litigating against Ms. Martin, pro se, through her solo practice civil rights law firm.

"7 Howard also retained Pepper Hamilton, LLC to represent its in house counsel, Mr. Lattimore, in
the contempt proceedings after MJ Facciola issued the Order to Show Cause against both Howard and Mr.
Lattimore personally. Ms. Martin never sought a contempt order against Mr. Lattimore. Mr. Lattimore’s
own purported counsel actually placed the blame on Aim for Howard’s violation of the Court’s Order to
produce discovery, claiming that Mr. Lattimore “did not fully read” the Court’s order and that he was ill and
stressed. His response to the Order to show cause even included, as an exhibit, a copy of his blood pressure
medication. Ms. Martin was the only one who protected Mr. Lattimore’s interests. She produced her e-mail
correspondence with Mr. Lattimore in which he specifically acknowledged Howard’s obligation to comply
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Court'® for extensive discovery violations and Howard apparently “geared” up for discovery and
trial by retaining this new, small firm that specialized in criminal law and tax litigation. Apparently,
this “gearing up” included fabricating new facts that might save Howard from liability — or at least
save it from summary judgment for Ms. Martin back in 2002. To a large extent, it worked. '’

Prior to the advent of the Schwalb law firm into this litigation, Howard’s defense consisted of
asserting that Howard took reasonable steps to end Harrison’s harassment, which it deemed as a
serious threat to Prof. Martin and other women on campus. See Dean Bullock’s July 1, 1999 memo
to Howard’s General Counsel (PI’s Tr. Ex. 8B, JA14,407) and Howard’s Position Statement to the
EEOC. PI’s MSJ, Ex. KKK-2, Howard’s Position Statement to the EEQC (JA7,561). Even in its
Answets to Interrogatories, Howard claimed that it enlisted the assistance of the Director of
Howard’s Campus Security, Lawrence Dawson, and that he was working with Dean Bullock to
address Harrison’s stalking. It was not until Ms. Martin finally had an opportunity to depose
witnesses (after Howard withheld and delayed discovery for three years) that Mr. Dawson’s 2002
deposition revealed that Dean Bullock had never communicated anything about Harrison or Prof.
Martin to him. After his deposition, Dean Bullock admitted that she never talked to Mr. Dawson
about it.

Only after Dean Bullock’s was exposed as lying about her involvement of Mr. Dawson or
anyone else from campus security to address Harrison’s stalking of Prof. Martin, did Howard
attempt to turn this stalking nightmare into a “fairy tale” about a “gentleman” looking for his
“estranged” wife who must have resembled Prof. Martin. There was never an iota of evidence to
support this ridiculous story — yet, Howard continues to repeat it with absolutely no support in the
record and in the face of all evidence in the record disputing it, as well as Ms. Martin’s repeated
filings exposing Howard’s fabrication as a blatant lie.

The attorneys who fabricated this story did so with impunity at the trial court level and are
continuing it on appeal. Ms. Martin respectfully asks this Court to end Howard’s perpetuated of
fraud after fraud upon the courts once and for all.

with the Order and stated that he was waiting for the law school (Dean Bullock) to provide it to him. This
resulted in a Contempt finding against Howard, but, appropriately, not against Mr. Lattimore.

' June 27, 2002, Dkt. #231 (JA4,543)

" This is not the only issue that Howard’s attorneys fabricated in its Motion for Summary Judgment.
For example, in its Motion for Summary Judgment, for the first time, and in contradiction to all of its previous
filings and the undisputed facts, Howard represented that Prof. Andrew Gavil was a member of the 1997-
1998 Appointments Committee that selected Prof. cunningham to replace Prof. Martin teaching EEO law.
Howard made this assertion even though it had repeated named the five Committee members who made the
decision as Prof. Leggett, Taslitz, Nolan, Smith and LaRue. Def’s MSJ at 4, fn. 2 (JAS5,457) Prof. Gavil had
been voted off the Committee by his colleagues the previous year and had no vote on the issue of Prof.
Martin’s non-renewal. Although Ms. Martin emphatically pointed out Howard’s false representation, in her
Opposition to Def’s Motion for Summary Judgment (Dkt. # 283), at 1-2 (J8045-8046), her Reply to Def’s
Opposition to Plaintiff's Motion for Summary Judgement (Dkt. #293) at 6 (JAS8,151), MJ Facciola accepted
Howard’s false representation as fact and relied on it heavily, in a published decision, to justify denying
Plaintiff’s Motion for Summary Judgment. 2003 U.S. Dist. LEXIS 18501 at * __ (Dkt. #307) (JA8,272).
This is the same Report and Recommendation that Judge Hogan adopted as his own Order, on September 16,
2005 (#318, JA8,388), without correcting this crucial error, despite Ms. Martin’s Objection to MJ Facciola’s
Report and Recommendation (Dkt. #308) (JA8,296) and Howard’s agreement that the Report was replete
with factual errors. (Dkt. #311) (JA8,334) Ms. Martin repeatedly moved to vacate MJ Facciola’s Report and
Recommendation, with no Opposition from Howard. Unopposed Motion to Vacate October 20, 2003 Report
and Recommendation of MJ Facciola, #326 (JA8,502) Martin Brief at 31, fn. 76.
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VIIL Mr. Schwalb Misrepresented Title VII Law, Stating that the “Benchmark” of a
Retaliation Claim is whether the Employer Perceived her to be Making a Title VII Complaint

A. Mr. Schwalb’s False Statement

“And equally important, that the university did not perceive her to be making Title 7
complaint, which the law says is the benchmark, the principal point in making a retaliation
claim.”

B. A Title VII Retaliation Claim is Based on the Employee’s Perception of whether
the Conduct Constitutes Sexual Harassment, not the Employer’s Perception

M. Schwalb misrepresented the law on Title VII to the Court. The “benchmark” of a
retaliation case is not whether the employer perceives the employee to be making a Title VII claim.
Where a victim reasonably “perceives” that the harassment inflicted upon her is sexual in nature or
based on her gender, her complaints about the conduct are protected by Title VII. Martin v. Howard
University, 2006 WL 2850656, #503 at 11-12 (JA10,418-10,419). See also Amicus Brief at 9-10.

The employer must be told about the conduct that either constitutes sexual harassment or
that the employee perceives constitutes sexual harassment, to invoke Title VII; however, Title
VII is invoked even where the employer is ignorant regarding what conduct constitutes a Title
VII violation and . It is undisputed, and proven by the memoranda that Prof. Martin wrote to
Deans Bullock and Newsom that I immediately informed them each time Prof. Martin received
any communication from Harrison or any information about him. Deans Bullock and Newsom
were therefore fully advised of Harrison’s conduct — conduct that Judge Hogan decided, based
on the undisputed facts, constituted harassment on the basis of sex.

Moreover, as discussed above, Dean Bullock admitted, in her July 1, 1999 memo to
Howard’s General Counsel, that she and Dean Newsom clearly understood that Harrison posed
a threat specifically to women on campus whom he might “stalk” or “otherwise harass.” Your
statement that the University did not perceive Prof. Martin to be making a complaint of sexual
harassment therefore repeats and perpetuates the perjured testimony of Dean Bullock.?

IX.Mr. Schwalb Misrepresented that “Protected Activity” is a Question for the Jury

A. Mr. Schwalb’s Misrepresentation

“Here, the jury found that the plaintiff was not engaged in protected activity when
she complained about Mr. Harrison. Contrary to the briefs, this is not a question of
law. This is a question of fact. And the jury had the facts before it, and decided
that she had not proven her case.”

B. The Definition of “Protected Activity” is One of Law

The definition of “protected activity” is one of law. Carter-Obayuwana, 764 A.2d at
790, citing Goos v. Nat'l Ass'n of Realtors, 715 F. Supp 2, 3 (D.C. 1989), Parker v. Baltimore
and Ohio R.R. Co., 652 F.2d 1012, 1019 (D.C. 1981). Reply Brief at 13. Here, there were no
genuinely disputed material facts as to what Harrison did and what Prof. Martin reported to
Deans Bullock, Newsom, Officer Sirleaf, Mrs. Bruner or Prof. Taslitz.

2 The facts indicate that Dean Newsom committed perjury on this point as well; however, Dean
Bullock’s memo constitutes her own admission and cannot be construed as an admission against Dean
Newsom, absent his adoption of it.
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X. Mr. Schwalb Falsely Represents the Court’s Instruction to the Jury

A. Mr. Schwalb’s False Statement
Mr. Schwalb told the Court;

“And the question of whether or not Mr. Harrison's conduct was because of sex or sexual
in nature, was before the jury. The jury was clearly focusing on that question. It asked
the question during the deliberation process. And the instruction from the Trial Court that
no, this is not a per se ruling, this is not a question of law, this is a factual issue you must
consider and rule on, based on the evidence before you, was the proper instruction.”

3-17-08 Transcript at 15:8-11.

B. Judge Kessler did not Explain any Distinction between Issues of LLaw and Fact to
the Jury when Responding to its Question

Judge Hogan was absent for the crucial jury questions. Judge Kessler substituted for him.
Ms. Martin pointed out that Judge Hogan had decided this question, a matter of law, in 1999 and
that the answer may well be an automatic “yes.””' Instead, Judge Kessler told the jury that the
answer was “No.”** She then simply instructed the jurors to base their answer on the evidence
before them.”® See Martin Brief at 20-21. She did not make any statements regarding whether it
was a matter of law or fact. Judge Kessler also refused to provide the jury with the guidance that it
requested to define sexual harassment — clearly, a legal definition. The jury did not have sufficient
instructions to analyze the evidence that it did hear -- in accordance with the legal definition of
sexual harassment. See Martin Brief at 17-21.

XI. Mr. Schwalb Falsely Represented that Judge Hogan tried this Case as a Negligence or
Premises Liability Case

A. False Statement

“As Judge Hogan commented throughout the course of trial, the case really ended
up being tried on this theory, it's much more like common law
negligence premises liability. Did the university protect its professors from a
trespasser? All of its community, its students, its faculty, its administrators,
because of a potential criminal issue.”

B. The Verdict Form, Jury Instructions and Trial Proceedings Reflect a Title VII
Analysis, not a Negligence or “Trespasser” Analysis

Nowhere in this case has there been any finding that Harrison was a trespasser. To the
contrary, the undisputed evidence is that Harrison was not barred from the law school premises at
any time during Prof. Martin’s tenure at Howard. Since he was not barred from what was then an

2 Tr, 2561:1-2562:5 (JA13,456-13,457).

2 “No" is not recorded in the transcript (see fn. 2), but Judge Hogan quoted Judge Kessler as saying,
"No." 2006 WL 2850656, #503 at *4 (JA10,416). Judge Kessler’s “No,” resounded in the courtroom.
Some jurors responded physically.

BTr.2567:20-25 (JA14,462)
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“open campus” to everyone, Harrison was not a “trespasser.” The question is always whether the
employer took reasonable steps available to it to end the sexual harassment. The reasonable steps
will vary, depending upon the facts. See P1’s Opposition to Defendant’s Motion to Dismiss, or, in
the Alternative, for Summary Judgment, at 4-10 (JA368-374)

Both the verdict form and the jury instructions reflect Title VII analysis. Neither made any
reference to common law negligence, premises liability, trespassers, or the University’s general
practices for protecting the entire community, students, administrators or any faculty member except
Prof. Martin, under the one set of circumstances, when she was stalked by Harrison.

The court did not instruct the jury to answer any questions regarding a “trespasser” or
premises liability. Judge Hogan did not distinguish between types of “non-employees,” nor does
EEOC Regulation §1604.11(e). Martin v. Howard University, 1999 U.S. Dist. LEXIS 19516 at 8
(D.C.D.C. 1999), #23 at 5 (JAS556). See Ms. Martin’s pending March 11, 2008 Motion for
Sanctions, Ex. A, page 37, #39.

XII.  Mr. Schwalb Misrepresented the Duration and Tenor of the Trial
A. Mr. Schwalb’s False Statements

1. “The Trial Court bent over backwards to ensure the appellant had a fair trial.”
3-17-08 Transcript at 11:24-25,

2. “Here we have a case before this Court after a full record, after a full four-
week trial.” 3-17-08 Transcript at 15:2-3.

3. *“...this case came on for nearly a month long trial in April of 2006.” 3-17-
08 Transcript at 11:19-20.

B. The Trial was Less than Fourteen Days Long and the Court Accommodated
Howard, not Ms. Martin

In fact, the trial consisted of 14 days, including open and closing arguments, and several
of these days were not full days. These days were dispersed over three weeks weeks, from
April 4, 2006-April 26, 2006. There was an additional day and a half of deliberations, on
Thursday, April 27" and Friday, April 28th. Judge Hogan told the jury that it would be a two-
week trial. Tr. 9:11-12 (JA10,801) This was a tremendous under-estimation, considering that
this case consisted of three distinct claims — sexual harassment, retaliation and breach of
contract, involving some complicated facts in each instance and some unusual issues of law —
not including a separate trial on the issue of damages if Ms. Martin had prevailed. The jurors
were understandably inconvenienced and more impatient each day the trial exceeded the
estimated two week period. These issues and claims would have been clearer to jurors and
more readily resolved had the court bifurcated the trial by claim, as Ms. Martin requested.

Far from “bending over backwards” to assist Ms. Martin, the trial was conducted in a manner
that unfairly disadvantaged Ms. Martin and greatly favored Howard. Martin Brief at 35-43. The
trial court violated rules of procedure and evidence, abusing its discretion and causing undue
prejudice to Ms. Martin.
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I. Remedy Requested

Pursuant to the inherent powers of the U.S. Court of Appeals, 28 U.S.C. § 1927 and App.
Civ. R. 38,** Ms. Martin will ask the Court to:

1) require Mr. Schwalb and Venable, LLP, to withdraw his false statements made during oral
argument or have them stricken from the record;*

2) compensate The Law Offices of Dawn V. Martin, LLC for the time that it has spent
exposing Mr. Schwalb’s false statements made in oral argument;

3) enjoin Mr. Schwalb and all other attorneys representing Howard University from
repeating any of the false statements that it made in its oral argument, or any other misrepresentation
of the record, in this Court, any other court (including, but not limited to, in writing, oral argument,
any hearing, trial or other judicial proceeding), or to any other person or entity outside of a judicial
forum;

4) refer this matter of Mr. Schwalb’s false statements to the D.C. Bar Counsel and other
respective Bar Counsels, as appropriate;

5) refer this matter of Howard’s false statements to the D.C. Bar Counsel and other
respective Bar Counsels, as appropriate, for disciplinary proceedings against you; and

7) any other relief that this Court deems just and appropriate.

Sincerely,

Lt e

Dawn V. Martin, Esquire

* FRAP 38 prohibits frivolous arguments in appeals and motions filed in U.S. Appellate Courts. In
its Opposition to Ms. Martin’s pending March 11, 2008 Motion for Sanctions, Howard argued that the Court
could not sanction an Appellee under Rule 38. Not only did Howard misrepresent the Rule 38, by omission
(see Ms. Martin’s March 24, Reply, incorporated herein, by reference), but Howard has cited no case in
which a court held that Rule 38 could not be applied against an Appellee who makes false statements before
it. There is no rationale for applying the Rule against one party and allowing the other to make willful
misrepresentations to the Court with impunity. Howard’s oral argument and Brief are not the first examples
of Howard making false statements in its filings before this Court in these appellate proceedings. See Ms.
Martin’s December 6, 2006 Opposition to Howard's Motion for an Enlargement of Time to File a Notice of
Appearance (Howard falsely represented to this Court that Mr. Schwalb needed time to get “up to speed” on
this case before entering his Notice of Appearance on appeal since Mr. Lattimore had left Howard
University’s Office of General Counsel; however, Mr. Schwalb has been co-counsel in this case since July
19, 2002 #248), acted as lead counsel at trial and signed all filings related to hotly contested post trial
motions for judgment, filed by both parties, as well as oppositions and replies); and Amicus Curiae, the
National Association of Women Lawyers (NAWL)’s April 23, 2007 Reply of Howard'’s Opposition to
NAWL'’s Motion to Participate as Amicus Curiae (Howard falsely represented to the Court that NAWL’s
motion was months later, when it was actually filed a day early, per this Court’s Order of March 7, 2007).

% Ms. Martin is willing to redact the statements to be stricken, as identified in this letter. Howard
should, however, be required to compensate her for the attorney time necessary to do so.

24



EXHIBIT B



10

11

12

13

14

15

1o

17

18

19

20

21

22

23

24

25

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA

DAWN V. MARTIN

Appellant, :
V. : No. 06-7157

HOWARD UNIVERSITY, et al.,

Appellees.

Monday, March 17, 2008
Washington, D.C.
The above-entitled matter came on for oral argument,
pursuant to notice.
BEFORE:

CIRCUIT JUDGE HENDERSON AND SENIOR CIRCUIT JUDGES
EDWARDS AMD WILLIAMS

APPEARANCES:

ON BEHALF OF APPELLANTS:
DAWN V. MARTIN, ESQ., Pro Se

ON BEHALE OF APPELLEE:
BRIAN L. SCHWALB, ESQ.

Deposition Services, Inc.
6245 Executive Boulevard
Rockville, MD 20852
Tel: (301) 881-3344 Fax; (301) 881-3338
info@DepositionServices.com www.DepositionServices.com

T cory




CONTENTS

ORAL ARGUMENT:

Oral Argument of Dawn v. Martin, Esq.
On Behalf of the Appellant 3

Oral Argument of Brian L. Schwalb, Esqg.
On Behalf of the Appellee 11

REBUTTAL ARGUMENT:

Rebuttal Argument of Dawn v. Martin, Esg.
On Behalf of the Appellant 19




Tsh

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PROCEEDTINGS

THE CLERK: Case number 06-7157, Dawn V. Martin,
appellant versus Howard University, et al. Ms. Martin for the
appellant, Mr. Schwalb for the appellee.

ORAL ARGUMENT OF DAWN V. MARTIN, ESQ.
ON BEHALF OF THE APPELLANT

MS. MARTIN: Good morning, Judges Edwards, Henderson
and Williams. My name is Dawn Martin, I'm the plaintiff/
appellant representing myself through my law firm. Also
present in the courtroom is Roberta Wright, counsel for amicus
curie, the National Association of Women Lawyers.,

The most important issues in this case revolve
around the interpretation of Title 7 of the civil rights act
of 1964. The precedent set by this Court will determine how
employers and educational institutions will respond to
stalking and other types of workplace and campus violence,
particularly on the directive against women.

If a woman can be stalked at her workplace by a
serial stalker, and fired for asking her employer to take the

reasonable steps to keep him out of the workplace, the women

fwill be forced to chose between their safety and their

livelihood, a Hobson's choice.
The lynchpin at the Title 7 case is the jury's

determination that when the stalker harassed me in my

workplace, in the hope that I would become his wife, his
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pursuit of me was not sexual in nature or based on my'gender.
This question should never have been before a jury. Judge
Hogan decided it in 1999 as a matter of law based on Linda
Steed effects, holding that quote --

THE COURT: That was a decision of Judge Hogan, if I
recall, rejecting a motion for summary judgment by Howard,
right?

MS. MARTIN: Yes, Your Honor.

THE COURT: So presumably, as a holding, that's what
it added up to.

MS. MARTIN: Well, he made certain determinations --

THE COURT: I know he said various things --

MS. MARTIN: Yes, Yes.

THE COURT: -- but in talking about determinations,
the holding was that Howard was not entitled to summary
judgment, right?

MS. MARTIN: Correct, Your Honor, and yet --

THE COURT: And you're extending law of the case
doctrine which is notoriously the weakest of the preclusion

doctrines, to statements that are not holdings?

MS. MARTIN: Well, he did make certain holdings. I
would like to quote. He said, it is clear the plaintiff is

only --

THE COURT: He said things. I don't see how the

holding is anything more than that Howard is not entitled to
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1 |lsummary judgment on the point.

2 MS. MARTIN: Well, he identified the specific issues
3 |that presented general material dispute of facet, would be

4 |[decided by the jury. And he said that those with respect to

5 |the sexual harassment case would be, number one, whether the

6 |harassment was severe and pervasive, and number two, whether

7 |[Howard took reasonable steps to end it.

8 And he said, based on the undisputed facts that,

9 |lquote, it is clear the plaintiff was under the object of
10 |Harrison' attention because she was female.
11 Also, 1t is not just my interpretation of the 1999
12 Jlopinion, but in 2003, a Magistrate Judge Fasiola stated very
13 |lclearly that it is 1in the brief as exact quote, and I tried to
14 |take the whole gquote, but he said that these are issues that
15 |we'll not be able to visit, but decided by Judge Hogan, that
16 |jlare not triable issues of fact. He said, triable issues of
17 |Ifact in 1998 are still the triable issues of fact in 2003.

18 And he admonished Howard for raising this issue

19 llagain. He said very clearly that Judge Hogan decided certain

20 |lissues, as a matter of fact, which will not go before a jury.
21 JAnd the very first one he stated would not be addressed by a
22 |Jury was that Judge Hogan decided that Harrison' harassment

23 Hwas on the basis of sex.

24 Now, not only was that an important recommendation,

25 |but Judge Hogan adopted that in September 2005, as an opinion
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of the Court. And that was in the face of an objection that I
filed against the adopted report and recommendation with a
response by Howard, a reply by me, and Howard even agreeing
that Judge Fasiola's report and recommendation was replete
with factual errors, and not objective to Judge Hogan doing a
de novo review of the motion for summary judgment. And yet
Judge Hogan adopted the opinion as his own.

So 1f there was any question, Judge Hogan disagreed
with Judge Fasiola's interpretation of his decision, certainly
that was the opportunity to say so. Instead, he adopted it.

So I went into the trial understanding the issues

that would be litigated with respect to the sexual harassment
claims in the order, numper one, that the, whether the
harassment rose to the level of being severe, pervasive,
clearly a hostile work environment for me. And number two,
whether Harrison took steps to end it. That was stated
repeatedly over a six-year period in three different
decisions.

So to go into Court, into trial saying, in 2006,
these are the issues that I have to prove, and by the way, i1s
a course of relief, when we attempted to approach the issue of
whether Dean Bullock understood my complaint of Harrison'
conduct to be based on sex, Judge Hogan actually stopped the

cross—examination of Dean Bullock and said, that's Jjust not

evidentiary in value here. It doesn't go to prove or disprove
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And the very fact that Judge Hogan prevented us from
proving during trial, turned out to be the very fact that the
whole case turned on. |

Also, when we approached Officer Surleaf who had
testified in his deposition that he perceived my complaint to
be one of harassment on the basis of sex, and that was in his
deposition testimony when we approached that when he was on
the stand, Judge Hogan again stopped the examination of the
witness and said, that's obvious. Move on, to my counsel.

So not only were we told three times over a period

of six years that this was not the issue, but when we touched

on it in the trial, Judge Hogan stopped us from proving it,
and then after the trial was over, he changed all the rules
and said, I'm giving this issue to the jury, And I argued
during the argument on motions for judgment after all the
evidence was in, that Howard should not be permitted to
relitigate this issue because it had been decided in '99. And
Judge Hogan said that he was going to let them argue it again,.
So I was stuck with it on the verdict form. Then,
of course, I hoped that instructions would be sufficient so
that the jury would come to the same obvious conclusion that
everyone else had throughout this case, but Howard's argument
throughout the trial was that, to tell the jury that I was not

entitled to Title 7 protection because in my memoranda to Dean
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Bullock, I referred to Harrison, the stalker, as the stalker,
instead of as a sexual harasser. And that was the reason that
-- and I was obligated to refer to him as a sexual harasser or
call the conduct sexual harassment in order to get Title 7
protection.

Of course, it's not the state of the law. It's not

what Judge Hogan said in '99, And when I specifically asked

llfor an instruction from Judge Hogan to take language out of

his own '89 opinion and instruct the jury that you don't have
to say the words, sexual harassment, in order to cbtain Title
7 protection, he refused to do that. He also refused to
instruct the jury with respect to the DC stalking statute
which defines stalking as harassment.

So Howard's attorney created the confusion telling
the jury that harassment and stalking were not the same thing;

that I was not credible when I claimed that I complained of

sexual harassment, because my memos said stalking. And
apparently the jury got confused by that argument.

And thelr guestion to the Court reflects their
confusion because they said, and I want to get the quote
exactly, wives are typically female. Is the answer to 1C an
automatic yes, simply because the plaintiff is female? And
this question reflects their common sense understanding that
wife is a gender specific term, but they had not gotten the

clarification that they had requested and were confused by the
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definition. It's not their job to determine what constitutes
sexual harassment or protected activity, but only the facts
that actually occurred. And I see that I am running out of
time.

I do want to get to, once the Court vacates the
jury's finding that Harrison's conduct was not based on sex,
complaints about Harrison become protected activity under
Title 7, and that the Court is faced with the question of
whether Howard produced a legitimate nonretaliatory reason for
my rejection for a permanent position on my nonrenewal.

The jury never reached this guestion. Howard's
purportedly nonretaliatory reason is going to fall upon the
Courts from the beginning. In it's May 11lth, 2001, official
appointments statement, Howard stated that as of

December 18th, 1997, Christie Cunningham had already published
her article and that I had not even completed mine.

In fact, Professor Cunningham's article was not
published until a full year later in the winter of 1998. And
the appointment committee members testified that as to
December 18th, 1997, they all actually knew that my article
was not only completed, but also accepted for publication.

Now, because Howard never produced any evidence of
its purported legitimate nonretaliatory reason, and because
the undisputed documents and Howard's own witnesses provéd

that to be blatantly false, I am entitled to judgment as a
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matter of law on the retaliation claim.

THE COURT: I'm looking at the Magistrate Judge's
ruling. I don't think it says what you're suggesting. It
just says, I will not permit Howard University in the second
motion for summary judgment, to relitigate those issues that
were resolved against it. And the Trial Judge merely séid,
I'm rejecting summary judgment. The matter goes to trial.
That's all.

MS. MARTIN: Your Honor, if you continue with the --

THE COURT: Triable issues of fact in '99 remain
triable issues of fact in 2003.

MS. MARTIN: Yes, and he says, more specifically,
Judge Hogan concluded, number one, the alleged harassment by
Harrison for plaintiff was based on her sex. And he
continued. Number two he identifies what the guestions are.
He said, two, Harrison's conduct was sufficient severe and
pervasive to be actionable under the rule of a hostile
environment claim was a jury guestion.

He goes on to say what the additional jury questions
are, But the very first thing that he says under more
specifically the Chief Judge concluded the alleged harassment
by Harrison of the plaintiff was based on her sex.

And with respect to the retaliation claim, I believe

that I was entitled to summary judgment in 2002, Jjudgment

interlinea in 2006, and a default judgment in 2002 where
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Howard was held in contempt of Court for its extensive

discovery violations.

Howard delayed trial in this case by at least five

years, depriving me of my original trial date of May 1lst,

12001,  And Howard's fraud should be put to an end here and

now. I respectfully request this Court's de novo review of
these dispositive motions and judgment as a matter of law with
remand to the Trial Court on the issue of damages. Thank you.
I would like to save some time for my rebuttal.

THE COURT: Mr. Schwalb.

ORAL ARGUMENT OF BRIAN L. SCHWALB, ESQ.
ON BEHALF OF THE APPELLEE

MR, SCHWALB: May it please the Court, my name is
Brian Schwalb. I represent Howard University. Mr. Cook is
the representative of former Dean Bullock has authorized me to

speak for both appellees in this appeal.

This case, like many contract and employment cases,
was, by its nature, intensely factual and the Trial Court
treated i1t as such. . After seven years of litigation this case
came on for nearly a month long trial in April of 2006. The
jury deliberated after hearing multiple witnesées. After
multiple documents, including the plaintiff's contemporaneous
writings being admitted into evidence.

The Trial Court bent over backwards to ensure the

appellant had a fair trial. And at the end of that process,
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the jury decided, based on evidence before it, the facts at

issue. It decided that the plaintiff had not proven a
contract claim.

Her claim that there had been a meeting of the minds
at the University when she was chosen to come for a two-year
visitorship that somehow allowed her a guaranteed provision to
continue on at the school at the end of her two years was
rejected. There was no meeting of the ﬁinds. And there was
plenty of evidence at trial as to why she didn't prove that
case.

The jury also had evidence with respect to the
retaliation claim. There was ample evidence during the course
of this long trial about what the appointments, promotion and
tenure committee considered in deciding who would be selected
for the open employment opportunity and labor position.

And the Court also allowed evidence in front of the
trial as to whether or not there had ever been a protected
activity engaged in by the plaintiff when she complained about
security issues on campus.

THE COURT: It seems to me there are two things
going on in this case. One is about an employment claim, that
is, I was discriminatorily foreclosed from further position,
either as a visitor or a tenured track position, and that goes
to some of the contract fight. Another is a claim on sexual

harassment, more generally that is, while I was there, whether
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or not I was entitled to stay, I was unlawfully harassed.

And the gist of what I was hearing her to argue, and
what appears in the brief, is that she was allegedly
foreclosed from litigating the critical question as to whether
the harassment was based on sex because she thought the
District Court had decided that gquestion in her favor and then
thereafter was precluded from proffering proof to deal with
that guestion. So what is your response on that?

MR. SCHWALB: Well, we know that it is not the case.
If we look at the discussion of the Trial Court when the
verdict form and the jury instructions were being discussed at
the end of trial, Judge Hogan went through the jury verdict
form. And one question, question 1C dealt directly with the
question of whether Mr. Harrison's conduct was because of sex
or gender.

THE COURT: Her answer 1s going to be, that may well
be, but in the preceding trial I didn't know that we were
litigating that, so I just want to hear what your answer is.

I understand that.

MR. SCHWALB: There was no objection at that time to
Judge Hogan when these questions were the ones that were
isolated. And Your Honor, this was extensively pre-tried in
this. There were three separate pre-trial conferences. And a
trial set to begin in January that was the night before trial

postponed.
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The issues that were going to be tried were
isolated, focused on by the parties, by the Magistrate Judge

and then by Chief Judge Hogan before trial.

THE COURT: And this was one of them?

MR. SCHWALB: And this was one.

THE COURT: And what document is it that it shows
up?

MR. SCHWALB: I don't know that there is a document
in the record that shows that. The evidence that was
introduced during the course of trial repeatedly, during the
plaintiff's case, went to the guestion of --

THE COURT: You see flippant here.

MR. SCHWALB: -- whether, what was the nature of the
contact between Mr. Harrison and the plaintiff. Her memos,
her discussion of the voice mail messages that were there, the
nature of the contact, as she described it, the witnesses she
called all offered the same testimony as to whether or not
Mr. Harrison's comment was because of sex or sexual in nature,
The case was not tried any differently than it would have
beén.

And, in fact, all of the parties realize that the
pretrial rulings of the Court, as Judge Williams focused on,
Trial Courts are confronting regularly motions to dismiss and
motions for summary judgment. The lion’'s share of case law 1in

this Court on employment cases deal with whether summary
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judgment is appropriate.

Here we have a case before this Court after a full
record, after a full four-week trial. And the question of
whether or not Mr. Harrison's conduct was because of sex or
sexual in nature, was before the jury. The jury was clearly
focusing on that question.

It asked the guestion during the deliberation
process. And the instruction from the Trial Court that no,
this is not a per se ruling, this 1s not a question of law,
this is a factual issue you must consider and rule on, based
on the evidence before you, was the property instruction.

And at this stage, the question is was the evidence
so one-sided that no reasonable juror could conclude that it
was not because of sex or sexual in nature? And we submit the
plaintiff, the appellant cannot meet that burden here.

There was ample evidence at trial to suggest that
Mr. Harrison's conduct was based on a misidentification; that
he was not acting in a sexual nature. There was nothing in
his communications to the point that suggested anything of a
sexual nature. The slender read on which this case became a
sexual harassment case was that he made a misidentification
and he thought she was his lbng lost wife. That's the only
connection to this being a because of sex or gender case. And

the jury saw —--

THE COURT: Why isn't that enough?
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MR. SCHWALB: Because that would, we submit, that
would sweep into Title 7 analysis and discrimination analysis
anytime ~-

THE COURT: I mean, 1f she had been a man, he
wouldn't have misidentified her as he did.

MR, SCHWALB: Well, there was evidence at trial that
Mr. Harrison had stalked a man, Professor Bell. So it's
hypothetically Professor Bell's discrimination claim that
Mr, Harrison stalks male professors, Professor Bell would have
that same position.

The law, we would submit, doesn't make every time a
woman 1is the subject of a stalking or a domestic violence
issue a Title 7 federal anti-discrimination case. There are
common law protections available. As Judge Hogan commented

throughout the course of trial, the case really ended up being

tried on this theory, it's much more like common law
negligence premises liability. Did the university protect its
professors from a trespasser? All of its community, its

students, its faculty, 1ts administrators, because of a

Jlpotential criminal issue.

Simply because of a misidentification, any time a
woman was misidentified, one of her qualities would be her
gender. But there may be a whole assortment of other factors,
and here the factor was, as Mr. Harrison's subsequent letter

indicated, a misidentification.
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The Jjury also had before it the contemporaneous
comments of the witnesses at the time. The plaintiff never

characterized this issue with Mr. Harrison as being of sexual

nature, or because of gender.
It didn't become a sexual harassment claim until she

was challenging the APT committee's decision not to recommend

her, where she was reaching for a hook for her retaliation
claim. And that's where, all of the sudden, in the spring of
1998, for the very first time, the issue arose that somehow
Mr. Harrison's bizarre and fleeting conduct was sexual
harassment.

And the jury heard the timing of the plaintiff's
claims when they were raised for the first time. They saw her
memos where she never described Mr, Harrison's conduct in
sexual terms as a sexual harassment claim.

Here was a woman who was making a complaint that she
was a pre-eminent equal employment opportunity professor,
having had experience at the EEOC. If anybody was sensitized
to raising this as an issue of sexual harassment, it was this
plaintiff.

Her best friend testified during the course of
trial, Ms. Garron, who was also at the EEOC. She was asked,
did you ever, while all these proceedings and events were

occurring, consider this to be a sexual harassment claim? Did

you ever urge the plaintiff to make a sexual harassment claim?




Tsh

10

11

12

13

14

15

16

17

18

19

20

21

22

.23

24

25

18

She said, no.

Dean Bullock and Dean Newsome testified, they were
asked, did you perceive this to be a sexual harassment claim?
They said no. So all of this evidence was before the jury,
and the Jjury could consider, and reasonably did consider, that
the plaintiff did not prove her case on that element.

The retaliation claim 1is, again, an attempt by
appellant to bootstrap in on the sexual harassment theory into
a retaliation claim. And of significance in this case, the
jury found that the plaintiff was not engaged I protected
activity when she made the complaint about Mr. Harrison. And
equally important, that the university did not perceive her
to be making a Title 7 complaint, which the law says 1s the
benchmark, the principal point in making a retaliation claim.

An employer needs to know or reasonably believe that
their employee 1s engaged in protected activity, at which
point the employer cannot retaliate for that conduct. Here,
the jury found that the plaintiff was not engaged in protected
activity when she complained about Mr. Harrison.

Contrary to the briefs, this is not a question of
law. This 1s a question of fact. And the jury had the facts
before it, and decided that she had not proven her case.

I need to very gquickly say, because I did say to
Mr. Cook I would speak for Ms. Bullock's points. One, the

Trial Court was correct on a motion to dismiss in dismissing
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the attentional enforcement claim. There was nothing in the
complaint that would satisfy the common law standards of
intentional infliction,

Second, much of the attention and argument in the
briefs and oral argument about Dean Bullock's alleged perjury
is hyperbole. Dean Bullock was there at trial. She
testified. And what the plaintiff/appellant here tries to
suggest 1is that Dean Bullock testified inconsistently at trial
from a memo she had written before trial. She was subject to
cross-examination., The jury heard the cross-examination. The
jury resolved whatever inconsistency might be there.

Unless the Court has any questions for me, I will
sit.

THE COURT: All right.

MR, SCHWALB: Thank you.

THE COURT: Ms. Martin, do you have any time?

MS. MARTIN: I have nothing.

THE COURT: All right. Why don't you take two
minutes, Ms. Martin.

REBUTTAL ARGUMENT OF DAWN V. MARTIN, ESQ,.

ON BEHALF OF THE APPELLANT

THE COURT: Could you start by saying where in your

opening brief you make an argument that you were fooled into

not submitting evidence on the proposition that it was sexual

harassment versus something else?
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MS. MARTIN: Well, in my opening brief starting on
page eight, I believe, I, my first argument is the sexual
harassment claim, and I quote Judge Hogan from '99, I quote,

from 2003 --

THE COURT: But that's, 1A is the law of the case
argument.

MS. MARTIN: Yes. Yes, Your Honor.

THE COURT: But I don't see from the headings your
framing that as the argument that you were surprised at trial?

MS. MARTIN: Yes, well, that's the point, Your
Honor, the law of the case, that you should be able to rely on
the previous rulings of Court.

THE COURT: No, no, no.

THE COURT: No.

THE COURT: It's a very different proposition. And
you're talking about you're in the realm of error. Lots of
case law to suggest that. If, in fact, this was tried --

MS. MARTIN: Yes,

THE COURT: -~ and it was presented, whatever your
thoughts were about what the Trial Judges did become moot.

MS. MARTIN: Yes.

THE COURT: We all know that. So what Judge
Williams 1s asking is something I would like to know too.
Where is it that you are making the argument that almost a due

process kind of argument --
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MS. MARTIN: Yes.

THE COURT: -- you were foreclosed from trying the
case on these terms, because I don't see the argument either.

M5. MARTIN: Actually, I do use the words due
process in the brief, and I, in fact, use those exact words.
And let's see, at the moment I tried to get that, but I don't
know 1f I can come back it, and perhaps my coworker can look
that up. But I do, absclutely use the words due process.,.

THE COURT: No, no, I'm asking whether you made the
argument that you were foreclosed from trying the issue which
was clearly tried, with clearly lots of testimon? on it,
Where is it you say, don't be fooled. I was foreclosed from
trying this., And i was shocked at the end of trial that this
was an issue. Where 1s that? Because 1f that was argument,
you are an attorney, that would be one of the first things you
would say --

MS. MARTIN: fes, Your Honor.
THE COURT: -~ and you'd have a heading, probably,
to say 1it.

MS. MARTIN: I did make that argument. I did point
out that Dean Bullock's testimony was cut off., And I would
like to address that first, if I could follow up on Judge
Williams' qguestion,

With respect to Dean Bullock's perjury, her words,

her July 1st, 1999, memo to her own general counsel in
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response to my EEOC charge, in which by the way I never

alleged when they were charged at the EEOC with sexual
harassment. They never alleged that it wasn't a sexual
harassment case, including the stay. They tried to claim that
they took reasonable measures to stop it.

And there were additional false statements made by
Dean Bullock in that EEO supposition statement where she says
that she was, she enlisted the assistance of Lawrence Dawson
to help her address it, and he was working on it.

And they took the position, Howard responded with
that answer in answers to interrogatories, and when I was
finally permitted to dépose Lawrence Dawson in 2002, he
testified, which he did testify at trial, that the Dean had
never discussed it with him, never told him anything about it,
He was not involved in it at all. And Dean Bullock admitted

that that was the case, that she had never talked to anyone

else in campus security, while she had written to me a memo
stating that she was discussing the matter with Lawrence
Dawson to try to provide me protection.

And that was one of the reasons that I didn't
immediately file an EEO charge, because it's not an EEO case
against the employer unless and until the employer does not
take the reasonable steps, it is third party harassment., And
important procedures are very different.

THE COURT: Let me stop you because you are over
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your time.
MS. MARTIN: Yes, Your Honor.
THE COURT: You need to respond -- has your question
been answered?
MS. MARTIN: Yes. I focused on it in the reply
brief, in response to Howard's argument. And I, as I say, do

specifically --

THE COURT: So you are saying it was not a principal
claim in your opening brief.

MS. MARTIN: It wasn't, Your Honor.

THE COURT: I mean, I'm looking at your opening
brief, and there are a lot of headings, and this is not one of
them.

MS. MARTIN: It was within the law of the case
argument because the fact that there were these three
decisions over a period of six years, and Judge Fasiola's
decision does make it very clear in identifying what issues
will be tried. I relied on that going into trial. And

Officer Surleaf was cut off. Dean Bullock was cut off when my

attorneys attempted to question them on this issue., And Judge
Hogan even said during the trial, it's obvious, move on, on
that point.

So having been told it's obvious and to move on and

away from it, and being told again to move away from it when

Dean Bullock was being questioned, there was no opportunity to
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confront her with it. And many witnesses were impeached with
their deposition testimony. And the real issue is with
respect to time, because Howard was permitted to put its
defense on during my case in chief, and my case in chief was
completely usurped from me and controlled by Howard.

And so I did not have the time, I had to constantly
repbut Howard's arguments in the middle of my case in chief.
So we had to make some decisions at the end with respect to
what issues we were going to come back to and really impeach
the witnesses on.

And because we had been told that this was not going
to be an issue that it had already been resolved back in '99
and affirmed in 2003 and 2005, that's not an issue that we
focused on, impeachment. We did impeach --

THE COURT: All right. Do you have any other

questions? All right. Your time is up.

MS. MARTIN: Thank you, Your Honor,

(Recess.,)
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