


66) “Martin claims... that Chief Judge Hogan prohibited her from properly
examining Dean Newsom regarding his request that she turn in her keys following the
expiration of her visitorship. .... While this may have been frustrating to Martin, and her

counsel, Ms. Taylor, it was not reversible error, especially given the nature of Ms. Taylor's
questions.” (p.25, fn 11)

Proven False: First, Howard has not supported its statement with any evidence that Ms.
Taylor’s questions were inappropriate. Judge Hogan prohibited Ms. Taylor from conducting proper
cross-examination, with “yes or no” questions, providing “yes or no” answers.

Second, Prof. Martin did not object to returning her office keys once her visitorship ended.
She objected to turning them in while she was still grading exams and grades were not due until
June 18, 1998. The comparator, the other departing visiting professor, Prof. Levin, stayed in her
until mid-July, when she chose to leave, with no deadline for turning in her keys and no need to
request an extension.

67)  “As part of the evaluation process, a member of the Committee attended
Martin's classes on November 18 and took notes.” (p.6-7)

Proven False: The evidence does not support Howard’s statement that Prof. Taslitz
observed Prof. Martin’s class on November 18, 1997; rather, the evidence indicates that he attended
her class at some point after November 20, 1997, after Prof. Martin complained to the
administration that Harrison was harassing her on campus.”® Howard represents that the notes were
taken on November 18, 1997 — two days before the stalking of Prof. Martin began — in order to
imply that Prof. Taslitz’ evaluation of Prof. Martin was not tainted by any retaliatory animus due to
her November 20, 1997 report of stalking and request for protection; however, the evidence does not
support Howard’s statements that the notes were taken on November 18, 1997 or on another date
before the stalking began.

First, Ms. Martin testified that Prof. Taslitz did not observe her class on November 18, 1998,
but that he sat in on only about ten minutes of her Torts class on the last day of class before
review. Tr. 1648:4-1649:8 (JA12,442-12,443) Prof. Taslitz missed most of Prof. Martin’s Torts
class, attending only the last ten minutes of an hour class, on the last class of the semester before
the review session. /d. He was very apologetic that he had forgotten to attend. /d. The Torts
class met three times per week. Because Prof. Taslitz had waited until the last class of the
semester, there was no opportunity for him to attend another Torts class. /d. Since the last day of
class was December 2, 1998, November 18, 1998 would not have been the last class before
review.

Second, even Prof- Taslitz testified that he does not remember when he visited Prof. Martin’s
class. Tr. 6219 (JA353:2-20) Prof. Taslitz claims that he cannot even understand his own notes
and has no independent recollection of what he wrote or why. He testified that he relied on his
notes for to determine the date; however, the date on the notes have clearly been changed by hand,

“ Prof. Martin’s initial, oral complaints, were of “harassment.” See #s 6-15. Her November 23,
1997 memorandum adopted the D.C. Metropolitan Police Department’s (MPD) characterization of the
harassment as “stalking.”
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as discussed below.

Third, the only evidence Howard has offered to dispute Ms. Martin’s recollection that Prof.
Taslitz observed her Torts and Evidence classes after November 18, 1997, are Prof. Taslitz’
purported “notes.” These notes do not constitute credible evidence to support Howard’s statement
because the dates on these “notes™ have clearly been altered! On the first page of Prof. Taslitz’
purported notes of Prof. Martin’s Torts class, the number “18” in the purported date of “11/18/97” is
written over another number. Howard has never produced the original document, but this changed
date is clear from any copy of the document and even on a scanned document. The second page of
Prof. Taslitz’ purported notes has a clear “white out” streak below the date, evidencing tampering
with this date as well. Someone apparently put “white out” over the original date and then wrote
“11/11/97” over it.

Fourth, Howard did not produce Prof. Taslitz’ purported notes until three years into this
litigation, after three court orders to produce discovery and an Order holding Howard in contempt of
Court for withholding the discovery. This left three years to fabricate and alter both the contents
and the date of the notes.

Fifth, Prof. Taslitz notes do not include any notes that he took when he observed Prof.
Martin’s EEO class in the spring of 1997 — the semester before Harrison began stalking Prof.
Martin on campus. Particularly since Howard was specifically advertising for a professor to teach
EEO/Labor law, these notes would have been the most relevant to the position at issue — the one for
which it selected Prof. cunningham, who had never taught EEO or Labor law at all. Prof. Taslitz
showed his notes to Prof. Martin her at that time and praised her teaching and command of the
subject. Tr. 1648:4-1649:8 (JA1,648-1,649) In fact, since Prof. Taslitz had already observed Prof.
Martin’s class during the previous year, he already had an observation to report to the APT
Committee and did not need to observe additional classes at the end of the semester in November of
1997.

Irrelevant and Frivolous. Prof. Taslitz’ notes are irrelevant to any issue on appeal and
were irrelevant to any issue on appeal, and were further irrelevant to any issue at trial. In its May
11,2001 Position Statement, the APT Committee expressly acknowledge that Prof. Martin was a
very good teacher, praised by her students for her teaching ability. P1’s Ex. 33 at 1 (JA14,581)
Howard admitted that Prof. Martin was a very good teacher and that her teaching performance was
not a reason for her non-renewal. #273 PI’s Facts 179 (JAS,847)

All Committee members and even Dean Bullock admitted that Prof. Martin was a very good
teacher. Whatever Prof. Taslitz’ self-interested negative comments were at trial regarding his
purported (and late asserted) assessment of Prof. Martin’s teaching ability, it was not part of the
APT Committee’s deliberations. Even Prof. Taslitz testified that he reported to the APT Committee
that Prof. Martin’s teaching was “fine.” Howard had Prof. Taslitz testify about this irrelevant issue
in an attempt to demean Prof. Martin’s teaching ability, to harass her, confuse the jury and prejudice
the jury against her. It now seeks to confuse the U.S. Court of Appeals and prejudice it against her
as well.

68) “The Committee was unanimous in its recommendation of Professor Cunningham for
the EEO/Labor Law position.” (p.9)

58



Proven False: The evidence does not support Howard’s statement. When interviewed by
the EEOC, Committee member Prof. Nolan stated that the vote may have been a majority vote.

Howard has produced absolutely no documentation of the vote during the APT meeting or of
the deliberations. Prof. Nolan admitted that she took notes during the APT Committee meetings and

that she destroyed them because she did not want people to know what the Committee said about
candidates or how members voted.

Prof. Nolan clearly understood that Prof. Martin immediately challenged the Committee’s
decision. Prof. Taslitz specifically asked Dean Bullock for legal representation if Prof. Martin sued
him personally for his role in the APT Committee’s decision; yet, Prof. Nolan, an attorney and law
professor who clearly understood her obligations to preserve evidence that would be sought in
discovery, deliberately destroyed that evidence!

In addition, both APT Committee member Prof. LaRue and Director of Faculty Services,
Mrs. Bruner, testified that Prof. Taslitz took notes at the APT Committee meetings and that these
notes were typed and distributed to APT Committee members; yet, in discovery, Howard produced
no notes of these meetings and claimed that there were none. Howard should not benefit from
withholding material evidence in this case. Ms. Martin is entitled to an adverse inference that the
vote was not a majority vote. See Ms. Martin’s request for an adverse inference in response to
Howard’s destruction of the APT notes. Tr.2171:15-23 (JA13,066)

Irrelevant and Frivolous. Whether the vote was majority or unanimous, it is irrelevant to
any issue on appeal and was immaterial at trial. The issue is whether Committee members were
misled about the scholarship of Profs. Martin and cunningham and/or voted based on their
understanding that Dean Bullock did not want Prof. Martin on the faculty.

69)  “After a dispute with Professor Gavil over Martin's mistreatment of a student,
Martin wrote to Professor Gavil in November 1996.” (p.10)

Proven False: See #69, above.

First, Prof. Gavil’s testimony was improperly admitted at trial. This eleventh-hour
allegation, raised by Prof. Gavil, was specifically precluded by Order dated September 24, 2002,
#267, yet, this precluded, disputed, vague accusation has become the centerpiece of Howard’s
defense.

Second, Prof. Martin never “mistreated” any student and there is absolutely no evidence fo
indicate that she did so. Even the student in question praised Prof. Martin as one of her best law
professors. #280 P1’s Motion to strike from the record defendants motion for summary judgment
and for its Blatant Violation of the Court’s September 24, 2002 Order to preclude defendants
eleventh hour defense, alleging bad judgment Ex. A Declaration of [redacted] attorney, former
student (JA8,034).* This student voluntarily took every course that Prof. Martin ever taught at
Howard. Id. She not only signed one of the student petitions protesting Prof. Martin’s non-renewal,

* The unredacted version of the letter was produced to Howard’s attorney and offered to the District
Court, under seal.
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but she helped circulate it. The student letters and petitions submitted to Dean Bullock protesting
Prof. Martin’s non-renewal reflect that Prof. Martin treated her students fairly, with respect and
concern, and devoted extra time to exam preparation, bar preparation and additional office hours.

Third, there was no “dispute” with Prof. Gavil. Prof. Gavil never indicated to Prof. Martin
that she should have done anything different than she did — nor did Prof. Gavil have any right to
question her interaction with a student or basis for doing so. Prof. Gavil only claimed that, in a
private conversation with Prof. Martin in the fall of 1996, under circumstances that he does “not
recall,” regarding a complaint that he does not recall, by a student whose name he does not recall,
that Prof. Martin referred to the disruptive student using a curse word — a claim that Prof. Martin
vehemently denies. Martin Brief at 29-31, 40,

No one ever alleged that Prof. Martin’s comments were in any way inappropriate until Prof.
Gavil’s deposition in September of 2002 — four years after the October 1996 conversation took
place and three years into this litigation. Prof. Gavil even claimed that he could not remember the
student’s name, the time or place that the conversation about the student took place or anything
about the content of their conversation except that he claimed that Prof. Martin referred to the first
year, first semester law student using the word “bitch.”

Ms. Martin readily acknowledges that, when Prof. Gavil surprised her by relaying that the
student had complained to him that Prof. Martin did not call on her “fast enough” or often enough in
class. The student therefore concluded that Prof. Martin did not like her personally. Prof. Martin
responded by describing the student’s disruptive and immature behavior in class and referred to her
as a “brat.”

Howard never alleged that Prof. Martin used the word “bitch” or ever acted inappropriately
with a student, in any way, until Prof. Gavil’s deposition, in September of 2002, more than three
years into this litigation. Howard then refused to allow any discovery on this issue, particularly
refusing to produce the Dean of Students for a deposition. Ms. Martin moved to compel Howard to
produce Dean Purdie for the deposition, as timely noticed. Instead, MJ Facciola ordered the
sanction of preclusion — but then, never enforced it when Howard blatantly violated it. See #280-2,
Pl’s Motion to strike from the record defendants motion for summary judgment for its Blatant
Violation of the Court’s September 24, 2002 Order and to preclude defendants eleventh hour
defense, alleging bad judgment, Ex. B (JA8,035).

It appears that MJ Facciola’s Order was simply a charade to lead Prof. Martin to believe that
she would not have to address this issue and therefore needed no discovery on it, when the actual
purpose was to deprive her of the discovery that she needed to rebut Prof. Gavil’s false and
defamatory claim. See Martin Br. at 30.

Ms. Martin raised this issue repeatedly, in her October 30, 2002 Objection to MJ Facciola’s
Report and Recommendation, #308 (JA8,296) and Reply, #312 (JAS8,349), her #342 Motion in
Limine to Exclude Irrelevant, Unduly Prejudicial Allegations (JA8,665), her Motion to Depose
Steven Jamar and Dean Purdie-Spriggs, and to Allott Sufficient Trial Time for Rebuttal, in light of
Court’s denial of her Plaintiff's Motion in Limine to Exclude Irrelevant, Unduly Prejudicial
Allegations, #361 (JA8,870) and at trial, when she moved to strike Prof. Gavil’s testimony. Tr.
2240:24 2241:12 (JA13,135-13,136) Her motions were all denied. The result was that the trial
court actually rewarded Howard for its misconduct, in violation of Rule 26, rather than penalized
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Howard for it.

It is the precisely because the trial court continually failed to issue any meaningful sanction
upon Howard that it continued to commit fraud upon fraud upon the trial court. Howard is now

repeating its misconduct at the appellate court level. This misconduct, with impunity, should stop
here.

Irrelevant and Frivolous: Prof. Gavil’s purported perceptions are completely irrelevant to
any issue on appeal and to any issue tried. Prof. Gavil was not on the APT Committee in 1997-
1998 and no one on the Committee except for Prof. Taslitz claimed to have ever heard this story.”
Though claiming that he In fact, Howard’s binding witnesses, voting members of the 1997-1998
APT Committee, including the Chair of the Committee, Montgomery County Executive Isaiah
Leggett, admitted that Profs. Martin and Cunningham were both well regarded by their colleagues
and that neither collegiality nor “judgment” was a reason for Prof. Martin’s non-renewal. PI’s Ex.
33 at1 (JA JA14,581) This was not a distinguishing factor between the candidates.

70) “Several members of the APT Committee and the law school community also

felt that Martin had exercised bad judgment as a professor and that she was not collegial.
DEX 15...7(p.9)

Proven False: DEX 15 (JA14,594-14,597) consists of three anonymous, unauthenticated
purported faculty reviews, plus one identified as that of Prof. Jamar, produced and referenced for the
first time three years into this litigation, after Howard’s first false defense was exposed and it added
a “non-collegiality/bad judgment” defense. These exhibits bears all the indicia of fabrication,

should not have been admitted at trial and is unreliable evidence to support Howard’s statement.
See #s 61, 62 and 63.

Second, two of the trial transcript references are excerpts from former Dean Bullock’s
testimony. Since all APT members except Prof. Taslitz testified that they never heard Dean
Bullock’s opinion regarding Prof. Martin and that it would have been improper for the Dean to try to
influence the APT Committee’s decision, her views, whether real or feigned, are irrelevant to its
decision.

Third, Dean Bullock’s testimony self-serving and inherently suspect, since she is the alleged
retaliating official. Moreover, Dean Bullock has absolutely no credibility. Neither Howard’s
attorneys nor Alice Gresham Bullock’s own personal counsel has denied Ms. Martin’s observation,
repeated in numerous filings, that Dean Bullock actually she committed perjury in this case when
she testified that she did not perceive Harrison’s harassment of Prof. Martin as based on her sex,
when, in fact, her July 1, 1999 memorandum to Howard’s General Counsel specifically stated that
she and Dean Newsom were concerned that Harrison might “stalk” or “otherwise harass” Prof.
Martin or other women — clearly indicating that she recognized Harrison as targeting women and not
men. PI’s Ex. 8B at 1 (JA14,407) See also Martin Brief at 19-22; Reply Brief at 1, 7- 8.

%0 MJ Facciola’s October 20, 2003 Report and Recommendation erroneously states that Prof. Gavil was a
member of the 1997-1998 APT Committee and uses this false premise to conclude that his perception of Prof.
Martin’s collegiality and “judgment,” along with that of Prof. Taslitz and Prof. Taslitz’ hearsay testimony
misrepresenting Prof. Nolan’s opinion, as related by Prof, Nolan in her 2002 deposition, which was her only
testimony in this case as of October 20, 2003.
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In addition, Dean Bullock blatantly and repeatedly lied, in a memo to Prof. Martin (JEX 72,
JA14,040) and to Howard’s own General Counsel, PI’s Ex. 8B (JA14,407), claiming that she
enlisted the help of Director of Security Lawrence Dawson to protect Prof. Martin and other women
on campus from the campus stalker, Leonard Harrison, but, in fact, she had never discussed the
stalking with him at all. Her lies caused Howard University, through its attorneys, to violate Fed. R.
Civ. P. 26 by falsely responding to Interrogatories. See #2, above.

Not only has Dean Bullock’ “anecdotal,” self-serving testimony is also contradicted by
documents and other faculty members. At trial, Dean Bullock testified that, during her first year at
Howard, at a faculty retreat, that Prof. Martin acted like a “know it all” and did not defer to more
senior faculty at Howard to learn from them. Tr. 832:12-833:4 (JA11,627-11,628) Contrary to this
assertion, Prof. Martin specifically learned from Prof. Lawrence Dawson, who shared with his
colleagues that he allowed students to write “journals” on specific topics, for extra credit, to interest
them in delving more deeply into a particular issue and practice writing about it. In her November
5, 1997 memo summarizing her experience at Howard, Prof. Martin credited Prof, Lawson with this
idea and explained how well it had worked. JEX 56 at 2 (JA13,832). Prof. Martin also explained
how teaching Evidence was a learning process for her and that she hoped she had done well with her
students in this subject, teaching it for the first time. Id. at 3 (JA13,832) She also explained that she
had learned how to better manage large research projects that may span over several research
assistance, through writing her mammoth “9/77...” article. 1d. at 5 (JA13,832) These are hardly the
words of a “know it all.”

Dean Bullock’s purported opinion that Prof. Martin was a “know it all,” and made an
“unfavorable impression” with the faculty at a faculty retreat, is shared by absolutely no one. Dean
Bullock even contradicted her own testimony in her statements to the EEOC and Howard’s General
Counsel in her July 1, 1999 memorandum. Pl’s Ex. 8B at 2 (JA14,408), Dean Bullock specifically
told the EEOC that there was no reason that she would not want Prof. Martin on the faculty:

There is no particular reason that I would not want Martin on the faculty of
Howard University Law School. I want people on the faculty who can fulfill our
teaching needs; individuals that can contribute to the advancement of the law
school. Martin’s qualifications would have allowed her to teach what she had
been teaching, Torts, EEO Law, and Evidence. However, her background was
not such to contribute to the areas that we had substantial need (i.e. Taxes (sic),
Trusts and Estates, Property and Commercial Law. A professor needs to have
experience in those areas; one does not learn these areas overnight.

During that time of year, it is difficult to fill these positions. Although Martin
could have probably taught Commercial Law, this is not area (sic) where out
greats needs existed. We had at least one person full time but no one in tax/T&E.

#273 PI’s MSJ Ex. DDD at 3 (JA7,604) (business record of EEOC documenting Dean Bullock’s
comments in her interview, adopted by Dean Bullock in her deposition, as edited, by her own hand,
during the deposition). In her 1999 interview with the EEOC, Dean Bullock made absolutely no
allegations that Prof. Martin was not collegial or had “bad judgment.” Id. Similarly, there were no
such allegations in Howard’s first Answers to Interrogatories, signed by Dean Bullock on October
17,2000. #17 JEX 118, JA14,237)
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In addition, the most senior members of the faculty, Profs. Boyer and Jones, testified that
Prof. Martin was extremely respectful of her colleagues and very collegial. Prof. Sherman Rogers
and Mrs. Bruner provided similar testimony. See P1’s MSJ #273 at 27-32 (JAS,784-5,789)

Howard’s “bad judgment” allegation arose after Dean Newsom testified that Dean Bullock
told him that she did not want Prof. Martin on the faculty. Prof. Taslitz places Dean Bullock’s
comments that Prof. Martin had “bad judgment” at the same time that she was talking about Prof.
Martin’s complaint about being stalked in her workplace.

Prof. Taslitz testified that as follows:

We didn’t have a specific meeting like let’s talk about Dawn Martin but there would
be informal conversations where I would say how is your day going, that kind of
thing and she would respond -- she responded on — during the 1997-1998 academic
year exchanges but the exchanges were ones in which the Dean would say I’m having
a bad day because I really question Professor Martin’s judgment, something of that. I
don’t remember exact words. In a later conversation in that year she said something
like I don’t know what she’s thinking. She’s not making the sort of impression she
should make if you want to succeed as an academic. That is not exact words.

When asked whether Dean Bullock explained why she thought Professor Martin had bad
judgment, Prof. Taslitz responded:

She did not. On most of these occasions, she said I don’t want to discuss it, I
don’t want to go further, I don’t want to go into details so she didn’t give me
details that I can recall.”!

PI’s MSJ Ex. G. Taslitz depo at 131:12-132:11 (JA6,131-6,132). See also Tr. 1091:19-1093:14
(JA11,885-11,889).

Since Prof. Taslitz places these comments in the same time frame, even in the same
conversation, and because he also testified that she never gave him any other example of Prof.
Martin’s purported “bad judgment,” the only logical conclusion to be drawn from the evidence of
record is that Dean Bullock considered it “bad judgment” to ask for protection from a campus
stalker pursuing her to be his “wife.” Dean Bullock also told her Associate Dean, Michael Newsom,
that she did not want Prof. Martin on the faculty. #273-3 PI’s Facts § 208 (JA5,853). Dean
Newsom testified that Prof. Martin was on a “short list” of people who were making problems for
the University and causing his office “headaches.”®® Id. The context of Dean Bullock’s statements

*!'In her deposition, Dean Bullock admitted telling Prof. Taslitz that Prof. Martin had “bad
judgment.” PI’s MSJ Ex. H (JA6,309); however, at trial, she denied it.

* Interestingly, Dean Newsom named other professors on this “short list” as including APT Chair,
now Montgomery County Executive, Isaiah Leggett, who was purportedly one of the decision-makers in the
case, and Prof. Reggie Robinson, who was promoted to full, tenured professor, during the 1997-1998
academic year by the same Committee that rejected Prof. Martin. Both Profs. Leggett and Robinson had
committed conduct that caused “scandals” regarding possible cheating on their exams. The exams were re-
administered in one instance and in another, all students received a grade of “pass” — whether they passed on
merit or not and whether they excelled or not. Clearly, being on this “short list” — even where it caused major
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make it clear that Prof. Martin was on this “short list” of purported troublemakers because of her
complaint about being stalked on campus and asking that appropriate security measures be taken.

This conclusion is further supported by Dean Bullock’s own callous comments to the EEOC, in
response to Prof. Martin’s charge, demonstrating that she was resentful and angry that Prof. Martin
had reported the stalking to her and asked for protection. Dean Bullock stated:

Martin did not seem satisfied with my response. I was left with the
impression that she wanted me to wrestle the stalker down.

#273 PI’s MSJ Ex. DDD at 4 (JA7,605) See also Martin Brief at 7. Where the Dean of a national
law school mocks a female professor who is stalked by a delusional, serial stalker on the law school
premises, to the government agency that enforces Title VII claims of sexual harassment, it is clear
that the retaliatory animus is strong.

Dean Bullock’s extreme animosity toward Prof. Martin for reporting the stalking was also
borne out in Dean Bullock’s actions. Although she said she had “a lot to do” with respect to the
stalking of Prof. Martin, she did absolutely nothing to address the stalking. Instead, she took actions
to remove Prof. Martin from the law school by telling the Vice Chair of the Committee, privately,
that she did not want her on the faculty because she had “bad judgment.”

Dean Bullock’s comments were closely followed by a series of actions against Prof. Martin,
including:

1) Dean Newsom'’s reduction of the number of journals that she could send her article to, from
180 to 30. PI’'s MSJ #273-2 at 14 (JAS,771);

2) Dean Newsom’s purported “Third Notice” to Prof. Martin regarding providing him her
office hours — which she had provided months earlier, based on the first (there was not
second) notice and “reminding” her of her obligation to be in her office, although he knew
that she was holding office hours in the cafeteria to avoid the stalker who was entering the
law school building and coming to her office, unfettered by any Howard official or security
officer (PI’s MSJ #273-2 at 14 (JAS5,771) and reminding him that she was avoiding a stalker
and holding office hours; and

3) Dean Bullock’s personal December 3, 1997 phone call, ordering her to immediately pick up
the “very important™ letter that was returned for a wrong address, which was, in fact, only
the form “Notice of non-reappointment” sent to all non-tenured professors, while Dean
Bullock failed to respond, in any way, to Prof. Martin’s December 2, 1997 memo detailing
the events of the day, wherein the stalker, Leonard Harrison came to her office, attempted to
enter, and was chased out of the building, off campus and into the woods, evading
detainment for arrest by the D.C. Metropolitan Police Department.

problems for the law school or its students, did not serve as a reason to be removed from the faculty or ¢ven
from a position of great power (Chair of the APT Committee) at the law school. Being stalked by a serial
stalker of African-American women, however, was a “headache” that Dean Bullock found merited removal
from the faculty.
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These events demonstrate that Dean Bullock was angered by Prof. Martin’s complaint of the
stalker and determined that she would address the problem by getting rid of Prof. Martin, or

punishing the victim, to avoid posting notices and risking news reports that there was a stalker at
Howard’s law school.

Once the “bad judgment” comments became known, Howard began a “cover up” for Dean
Bullock’s animus and fabricated nebulous stories of purported “bad judgment” for professors
willing to participate in this character assassination and fraud.

Finally, Dean Bullock is not a credible judge of “bad judgment.” It was certainly “bad
judgment” to allow a stalker to roam through the law school rather than bar him from campus and
post signs to notify the law school community that he had been barred. It was Dean Bullock who
epitomized “bad judgment,” scheming and removing a much loved, “very good” teacher from the
faculty who was being stalked, rather than protect her and others on campus from a serial campus
stalker.” It was “bad judgment” on Dean Bullock’s part to ignore the petitions and letters of the law
school’s student body requesting that Prof. Martin be renewed, while she left vacant faculty
positions that needed to be filled when students were being closed out of courses they needed to
graduate because their were not enough professors to teach them. Dean Bullock’s rambling,
unsubstantiated, subjective, purported “impression” testimony regarding her opinion on Prof.
Martin’s conduct as “bad judgment,” then, is not credible support for Howard’s statement.

Howard has also relied on the precluded, vague, unreliable and irrelevant testimony of Prof.

Gavil (see #60, above) and the impeached testimony of Prof. Nolan (see #s 37 and 38, “seventh”
point).

In addition to the fact that Prof. Nolan was impeached on this issue (See #s 37 and 38, “seventh”
point), Prof. Nolan also exhibited “bad judgment” throughout this litigation. First, Prof. Nolan
testified that she took her own notes, but admitted that she destroyed them because she did not want
others to know what happened in the meeting! #273 PI’s Factsf282 (JAS5,848) Where an atforney
deliberately destroys notes that she knows will be discoverable in litigation, anticipating litigation,
this conduct is not only “bad judgment,” but it is unethical conduct sanctionable by the Bar. An
attorney who deliberately destroys material evidence in an upcoming lawsuit cannot be relied upon
to assess when someone else has exercised “poor judgment.”

See also other comparators who were not similarly treated, although their “bad judgment” is
undisputed, e.g., Profs. Reggie Robinson and Steven Jamar. See #s 61 and 69.

71)  “Additionally, the APT Committee received information that Martin had said
and done many things during her brief visitorship that caused certain law professors to
question her professional judgment and collegiality.” (p.6)

Proven False: See #70, above.

72)  “Martin has also improperly presented claims in this appeal that she never raised
before the trial court.” (p.12)

_ % Fortunately, the result was not worse. This situation could have been a tragedy of much larger
proportions, such as the Virginia Tech and Appalachian Law School shootings, and others.
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73)  “Violation of the ADEA was never a part of the case below... (p.15)

Proven False: Ms. Martin raised in the district court her ADEA claim. See, e.g., #489 PI’s
Reply to Defendant’s Opposition to Plaintiff’s Motion for Judgment on her Retaliation Claims, at
22-23 (JA10,264- 10,265). See also Reply Brief at 19.

It was not until the end of trial that Howard’s testimony and argument made the ADEA an
issue. Montgomery County Executive Isaiah Leggett claimed that the Committee chose the “less
experienced” “young” “rookie” (Prof. cunningham), over than the more experienced “veteran”

“quarterback” (Prof. Martin) because the rookie might be the most valuable player one day. See
Martin Brief at 29.

It was incredulous that a law firm specializing in employment discrimination defense work
and the highest ranking official in Montgomery County -- who had also been the Director of the
County’s Human Rights Commission for ten years would actually raise a “defense” of age
discrimination, to a charge of Title VII retaliation. Ms. Martin expected Howard to try to slant
Prof. Leggett’s testimony in another direction in its closing — instead, Howard’s lead counsel, Mr.
Schwalb, repeated it, emphasized it and argued that it was the reason for Prof. Martin’s non-
renewal. The only time that Ms. Martin could not have raised it was after trial and she did, while
still in the district court.

74)  “... Professor Leggett indicated that he expected that there would be an open tenure-
track position to teach EEO/Labor Law.... Prof, Christi Cunningham — the other internal

contender for the EEOQ/Labor Law position — had filed her own timely formal application for
the position ....” (p.5-6)

Proven False: This statement is misleading by omission because it implies that there was
only on position available and that both Profs. Martin and cunningham were necessarily competing
for it. Neither Profs. Martin or cunningham applied exclusively for the EEO/Labor position, but
Prof. Martin was the natural selection because she was already been teaching EEO law for four
years, two at Howard. Prof. cunningham had never taught the course and had limited experience in
the area.

Both Profs. Martin and cunningham applied for any available position and there were at least
three advertised positions, including EEO/Labor Law, Constitutional Law and Commercial Law
positions and likely one visitorship available. PI’s Ex. 3; JEXs 48; 49, 50. In the interview process,
the Committee informed candidates that there would be at least one visitor position. PI’s MSJ at __.

75)  “Against the advice of the trial court, Martin insisted on calling unnecessary witnesses
during her case-in-chief.” (p.29)

Proven False: First, the court reviewed Ms. Martin’s pre-trial witness list and actually did
exclude witnesses on damages, limiting her to only two; the court did not indicate, in any way, pre-
trial, that any witnesses listed to testify regarding the merits were unnecessary. Any comments by
judge Hogan during trial, regarding the appropriateness of calling these approved witnesses as
witnesses, would have been moot by the time of trial, particularly after the professors had already
testified.
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Second, since Howard had destroyed or withheld all documentation that would have
contemporaneously documented the deliberations of the Committee, the only way to determine what
transpired during these deliberations was to ask the 5 members of the Committee. This is

particularly true since they contradicted each other—as even MJ Facciola noted in his 2003 Report
and Recommendation:

Even MJ Facciola acknowledged that Taslitz is contradicted by his fellow Committee
members:

The third suggestion of pretext is rooted in the Committee's assessment of Martin's
judgment. Leggett testified, contrary to Taslitz' assertion, that he found
Cunningham and Martin '"basically both qualified . . . judgment-wise." Leggett
Dep. at 194:22-195:3. Leggett also testified inconsistently with Taslitz on the
issue of faculty comments about Martin. Leggett received comments from faculty
members about Martin that were not negative. In fact, according to Leggett, faculty
members generally had "good things [to say] about [Martin's] . .. work,"
Leggett Dep. at 249:7-12, and there was "no faculty concern brought to
[Leggett's] attention regarding Martin's appointment.’" Id. at 251:13-15. Leggett
himself admitted that he found Martin ""to be collegial" based on his personal
contact with her. 1d. at 258:20-259:7.

... the articulated reasons for firing Martin are contradicted by the potential
testimony of members of the ATP committee who have voiced positive views of
Martin.. ...contrary to HU's contention that Martin displayed poor judgment, there
is evidence that certain faculty members had positive impressions of Martin and
that both she and Cunningham were viewed as equally qualified in terms of
their exercise of judgment.

Finally, that Martin's professional experience in EEO law was greater than
Cunningham's undercuts the argument that Cunningham was substantially
more qualified than Martin. (Emphasis added)

2003 U.S. Dist. LEXIS 18501 at *24-26. See also # 462 P1’s May 8, 2006 post trial Motion for
Judgment on her Retaliation Claims at 28-29 (JA9,752).

At trial, Judge Hogan court did, unjustifiably and repeatedly berate Ms. Martin for calling
“all these professors,” indicating that all of the APT Committee members need not have been called,
however, these 5 people were the very purported decision-makers that ended her teaching career.
He even specifically said that she should not have put any of the APT members on the stand, except,
“perhaps, Tazlitz,” saying “that’s all she needed” to prove her case.” Tr. 1924 (JA12,819)

Judge Hogan’s comments were particularly puzzling since he also indicated to her that she
would not be able to carry her burden in the case unless she had a “recording” of the APT
Committee’s deliberations.

THE COURT: You don't know what he said in the presentation, do you?
THE PLAINTIFF: Well, yes, your Honor, because the other members --
THE COURT: Do you have a recording of what he said?
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THE PLAINTIFF: Certainly we don't have a recording because they destroyed the

notes. They took notes and they destroyed them and we should get an adverse
inference with respect to that.

Tr. 2171:15-23 (JA13,066)

Ms. Martin is aware of no judicial decision that requires a plaintiff to produce a recording of
the decision-makers deliberations to prove that the decision was discriminatory or retaliatory; but
certainly, with the standards set as high for Ms. Martin as Judge Hogan was setting them, certainly,
she needed to cross-examine all 5 members of the Committee, as the next-best thing to a “tape
recording” of the deliberations.

Had Ms. Martin called only Prof. Taslitz, however, there is no way that she could have
carried the burden in her case, with no one to contradict Prof. Taslitz’ representations. In their
depositions, these Committee members contradicted Prof. Taslitz on several points and contradicted
each other in some instances. Howard would have been well served, with only Prof. Tazlitz as the
source of relating the APT Committee deliberations and no one to contradict him. Judge Hogan
ruled that Prof. Taslitz did not testify about comments that other Committee members made,
specifically excluding it as “hearsay;” yet, he permitted Prof. Taslitz testify about hearsay, rumor
and innuendo that he purportedly heard from both named and un-named members of the faculty.

The testimony of the remaining four members of the APT Committee revealed how
completely they relied upon the representations made by Prof. Taslitz with respect to the status of
the scholarship of both Profs. Martin and cunningham, and how none of the others had even relied
the candidates’ applications for themselves to determine what the candidates represented about the
status of their articles. In addition, since Howard raised the nebulous, subjective allegation of “non-
collegiality” as a defense, it was crucial to have the jury hear from each member of the Committee
whether they found Prof. Martin to be collegial and whether there was any allegation that she was
not collegial when the Committee deliberated.

In fact, the primary reason stated by MJ Facciola for denying Howard’s Motion for Summary
Judgment on Ms. Martin’s retaliation claim was that Profs. Taslitz and Leggett contradicted each
other in their deposition testimony regarding the faculty feedback regarding Prof. Martin’s
collegiality. MJ Facciola’s 2003 Report and Recommendation. See #75, above. Prof. Leggett
specifically testified, not only that he found Prof. Martin to be very collegial, but that he had only
heard positive feedback about her from other faculty members. Id.

Although Howard destroyed and withheld material evidence in this case, Judge Hogan did
not apply an adverse inference to allow the jury to infer that the withheld materials would have
supported Ms. Martin’s allegations. See Ms. Martin’s request for an adverse inference at Tr.
2171:15-23 (JA13,066)

Clearly, if Prof. Martin had only called Prof. Taslitz, it would have furthered the interests of
Howard — not her.

76)  “Chief Judge Hogan never cut off Martin's closing.” (p.35)
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Proven False: The transcript, pages 2528:25-2530:8 (JA13,424-13,425) documents that Judge
Hogan did cut off Ms. Martin’s closing argument, mid-sentence and improperly told the jury that
what she was saying was not relevant — even though she was specifically responding to Howard’s
closing in which its counsel, Mr. Schwalb argued that Howard had spent “a lot of money” fighting
this case, as a matter of principle, to send a message about standards.

Ms. Martin’s closing ended as follows:

And with respect to Mr. Schwalb’s comment that it would have been a lot less
expensive to do it another way, I ask you to send a message to Howard that they
should do the right thing and spend less money with a battalion of lawyers to
thwart —

MR. SCHWALB: Objection.

THE COURT: It’s not relevant. All right. Thank you. Ladies and Gentlemen,
we’re finished with arguments at this point,

Clearly, Judge Hogan did cut Ms. Martin’s closing argument off, mid-sentence.
Then he worsened it by telling further discrediting her by telling the jury that what she
was saying did not matter.

77)  “The portion of the transcript that Martin cites is not even from the day on which
Martin gave her closing argument. Appellant Br. at 41, fn. 119. Nevertheless, the
transcript from the closing argument reflects that Howard made legitimate objections to
Martin narrating in the first person, improperly referring to her discovery disputes with
Howard, referring to evidence not before the jury, and referring to Howard's
""battalion' of lawyers in violation of Chief Judge Hogan's instruction during a bench
conference.” (p.34-35)

Proven False: First, Ms. Martin correctly cited the transcript, on the right day.

Second, the objection in question only involves Howard’s objection to Ms. Martin’s
reference to Howard’s “battalion of attorneys,” and not the litany of other objections listed by
Howard, which need not be addressed in this context. Howard cites no authority for its claim that
Judge Hogan instructed Ms. Martin not to refer to Howard’s attorneys as a “battalion of attorneys”
and there never was any such instruction.

This may be the wishful thinking of Howard’s attorneys, since Mr. Schwalb did ask Judge
Hogan, at a pre-trial conference, to order Ms. Martin not to use that term; however, Judge Hogan did
not so order. Instead, Judge Hogan oddly began to “school” Mr. Schwalb on how to conceal from
the jury how many lawyers Howard had on the case by having some of them sit elsewhere in the
courtroom rather than at counsel table. It appears that Mr. Schwalb heeded Judge Hogan’s advice.
At trial, Howard had four attorneys and a paralegal at counsel table and additional attorneys
elsewhere in the courtroom.

78)  “...contrary to Martin's allegations in her brief, Chief Judge Hogan did not
"ridicule" her counsel. He did, however, instruct her not to disrespect his courtroom on
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an occasion when she became overly excited and unruly and began shouting ‘objection!’"

(p.36)

Proven False: Ms. Taylor simply and properly said “Objection.” No exclamation point is
in the transcript, nor would one have been appropriate. She did not “begin shouting,” nor was she
“overly excited. Ms. Taylor only said this one word, to properly object to an improper question.
She did not state her objection any louder than the booming, incessant objections of Mr. Schwalb.
Judge Hogan actually sustained Ms. Taylor’s proper objection, yet, at the same time, he ridiculed
her to discredit her in front of the jury, even though she was right. Tr. 1854:19-1855:6 (JA12,749-
12,750) there was nothing “unruly” about Ms. Taylor’s objection.

During Ms. Martin’s cross examination, Mr. Schwalb constantly badgered her, asking her
the same questions over and over, attempting to introduce documents through her although she had
no control over them and often, no connection to them. At this point in the examination, without
even showing he the document, Mr. Schwalb improperly referenced an initial EEOC dismissal of
her charge that was revoked. Ms. Martin pointed out that he was holding the document rather than
providing her with it and attempted describe what she remembered about it, seven years later,
without the benefit of seeing it. Mr. Schwalb interrupted:

Q. Ms. Martin —

A. And it was — please let me finish. You’ve asked me a question. And you brought
n —

Q. I'don’t think you’re answering the question I asked.
A. Yes, [ am.
MS. TAYLOR: Objection.

THE COURT: Yeah, yeah, yeah. Sitdown. I don’t like you yelling in my
courtroom. All Right. Let’s go back and do it this way. Show her the document
and ask her. Ask her if her (sic) ever — can identify the document. Read what the
document says and answer the question for identification. Hand her the document
and see if she can identify the document.

Judge Hogan’s comments caused the jury to laugh at Ms. Taylor -- even though she had
made a perfectly appropriate and sustained objection. Judge Hogan’s attacks on Ms. Taylor, when
she was properly protecting her client, stand in stark contrast to his defense of Ms. Taylor when she
blatantly betrayed her client in open court. See #93.

79)  “He also advised her (shortly after Howard complained that Martin was coaching her
attorney from the stand) that she could not keep taking repeated, unscheduled '"bathroom"
breaks in the middle of Martin's cross examination. (p.37-38)

Proven False: Howard has cited nothing to indicate that Ms. Taylor requested repeated
“bathroom™ breaks or that she requested any other bathroom breaks that day. Ms. Martin had
been under cross-examination for a substantial amount of time. Ms. Taylor simply and
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respectfully requested a break to go to the “Ladies room.” Tr. 1895:9-19 (JA12,790) Judge
Hogan flippantly told Ms. Taylor that she could leave and the trial would continue in her
absence, in total disregard of Ms. Martin’s right to have her counsel object to Mr. Schwalb’s
improper questions during her cross-examination.

MS. TAYLOR: Your Honor, I was just trying to say that I needed to go to
the Ladies’ room. That’s all I was trying to say.

THE COURT: If you need to go, go ahead. We’re going to go ahead with
the trial.

MS. TAYLOR: I’m sorry?

THE COURT: We’re going to go ahead with the trial. We have limited
time. I just can’t keep taking breaks. I’m sorry. Go ahead if you like. I’m
not saying you can’t go.

In a bit of a panic over the prospect of losing the ability to have any objections made
during her cross examination, with her attorney absent, Ms. Martin had to ask, from the
witness stand, in the presence of the jury, “Can I make my own objections while she’s gone?”

Although it is not recorded in the transcript (which is replete with errors), Judge Hogan
said, “You might as well, you’ve been doing it anyway,” waving his hand at Ms. Martin, on
the stand, which caused the jurors to laugh again.

80)  “Though the court repeatedly expressed concern over Martin’s use of her allotted time,
Chief Judge Hogan nevertheless granted her requests for more time.” (p.3)

81)  “Chief Judge Hogan repeatedly warned Martin that her allotted 25 hours was running
out.” (p.29)

Proven False: First, Judge Hogan did not grant the time that Ms. Martin requested. Ms.
Martin repeatedly argued that allowing Howard’s eleventh-hour, vague and subjective “non-
collegiality/bad judgment” defense — contradicted by four of the five Committee members — should
not be permitted during her case in chief and would require additional rebuttal time. #342 Plaintiff’s
Motion in Limine to Exclude Irrelevant, Unduly Prejudicial Allegations at 11 (JA8,675); #361
Plaintiff’s Motion to Depose Steven Jamar and Dean Purdie-Spriggs, and to Allot Sufficient Trial
Time for Rebuttal, in light of Court’s denial of her Plaintiff's Motion in Limine to Exclude
Irrelevant, Unduly Prejudicial Allegations at 10-14 (JA8,874-8,877); #364 Plaintiff’s Motion to
Bifurcate Trial, by Claim, Pursuant to Fed. R. Civ. P. 42(B) at 8-9 (JA8,908-8,909); #432 Plaintiff’s
Motion for Extension of Time to Complete Trial, from 25 hours allotted (JA9,473) and #439
Plaintiff’s Motion for Sanctions and Reapportionment of Trial Time for Defendant's Deliberate
Misrepresentations to the Court and Jury (JA9,504).

Judge Hogan refused to allow sufficient rebuttal time to address Howard’s irrelevant and

unduly prejudicial false testimony that Howard was permitted to litigate during Ms. Martin’s case in
chief, over her counsel’s repeated objections.
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Second, Judge Hogan did not warn Melvin Otey about the use of his time, although he was
the one wasting it. When Ms. Martin specifically cited this as one of the examples of how Mr. Otey
jeopardizing her case, Judge Hogan only praised Mr. Otey as doing a “wonderful job,” and
“excellent job” and a “very good job” and repeatedly criticized Ms. Martin for wanting to take over
the case herself, both at the bench and in open court. Tr. 1114:1-1138:18 (JA11,908-11,932)

Judge Hogan’s comments encouraged Mr. Otey to continue to waste time, to disrespect Ms.
his client and to ignore her direction — although Ms. Martin had been pro se and/or working with
counsel of record, writing every substantive filing and developed every single legal argument in the
case from its inception to its end. Moreover, Ms. Martin conducted most of the discovery and took
all depositions herself; yet, Mr. Otey, retained only a month before trial, was excluding her from her
own trial, ignoring and disrespecting her and her direction. See #432 Pl’s Motion for an Extension
of the 25 Hour Time Limitation to Complete Trial, at 8-12 (JA9,480-9,485); Tr. 1109:77-1138:5
(JA11,903-11,932).

By the time Mr. Otey withdrew from the case, mid-trial, he had used up time that should
have been allotted to other witnesses, leaving Ms. Martin and replacement counsel, Ms. Taylor, in

an extremely difficult and prejudiced predicament in terms of presenting all of the material evidence
for the case in chief and rebuttal evidence.

82)  “On January 11, 2006 (the day before trial was set to begin), Martin (through her
then-counsel, Charles Byrd) indicated that she was too ill to proceed the next day, and as a
result, the case was postponed until April 4,2006.” (p.2, fn. 1)

Proven False: This statement is misleading by omission. It implies that Ms. Martin did not provide
proof of her iliness, but in fact, she documented her bout of severe bronchitis with both emergency
room records and follow up records from her family physician. All of the doctors who saw her
agreed that she should be confined to bed as much as possible for 2-3 weeks. She was also
prescribed antibiotics, and inhaler and decongestants. #380, medical documentation

Irrelevant and Frivolous: This statement is also irrelevant to any issue on appeal.

83)  “After leaving Howard, Martin filed an administrative complaint with the EEOC
alleging sexual harassment and retaliation.” (p.12)

Proven False: EEOC Charge filed on or about May 12, 1998, while still at Howard. Tr.
1747:10-11 (JA12,642) Prof. Martin was still grading her EEO class exams, which were not due
until June 18, 1998. (This due date had nothing to do with the extension that Prof. Martin was
granted for her Torts grades.) Prof. Martin also filed a Grievance with Howard University’s
Grievance Committee on May 15, 1998.

84)  “Martin expressly agreed to arranging the jury form in this way.” (p.21)

Proven False: Ms. Martin’s proposed Verdict Form was rejected. Contrast Plaintiff’s
proposed Jury Form, #441 (JA9,516) and #459, Jury Form used by court. She also argued that the
issue of whether Harrison’s harassment of her was based on sex had already been decided in Judge
Hogan’s 1999 decision and should not be re-litigated at trial, but Judge Hogan and Judge Kessler
(standing in for Judge Hogan on the day of the verdict) rejected her arguments. Martin Brief at 15,
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20, 21.

85) “Despite being ordered not to use the interim period to file additional motions
without leave of court, Martin filed a myriad of motions seeking to reargue many of the

decisions the district court had already made, including its decision to narrow the scope
of her retaliation claim.” (p.2, fn. 1)

Proven False: This statement is misleading because it infers that Ms. Martin frivolously
filed motions and/or violated the court’s order by filing motions without leave of the court. First,
Ms. Martin followed the court’s order precisely and filed a motion for leave to file any motion that
she filed. See #s 385 (JA9,028), 386 (JA9,059), 393 (JA9,102), 396 (JA9,179), 400 (JA9,213),
410 (JA9,292), 417 (JA9,404), 376 (JA8,996), 407 (JA9,251)

Second, during this three month interim, the Court of Appeals for the D.C. Circuit had
decided several cases, including Rochon v. Gonzales, 438 ¥.3d 1211 (D.C. Cir. 2006), that re-
defined actionable retaliation under Title VII. This new law compelled a re-examination of the
dismissal of Ms. Martin’s strongest retaliation claims, dismissed by MJ Facciola in his October 20,

2003 Report and Recommendation, reversing Judge Hogan 1999 decision sustaining them. See
Martin Brief at 25-27.

Third, Howard also filed motions during the same period.

86)  “... during the three month interim, Martin discharged Mr. Byrd as her counsel
and retained Melvin Otey as his replacement.” (p.2, fn.1)

Proven False: First, there is nothing in the record to support Howard’s statement that Ms.
Martin “discharged” Mr. Byrd. The record reflects his withdrawal, but no reason is stated as to
whether it was the decision of Mr. Byrd or Ms. Martin that he not continue on the case. Howard had
no basis for its conclusion that Ms. Martin discharged Mr. Byrd.

Second, Mr. Byrd abandoned the case, leaving Ms. Martin “stranded” for a lawyer and
without funds to hire another one. Mr. Byrd had taken a $10,000 retainer from her, which she had
borrowed from a relative. Mr. Byrd was hired shortly before trial. He was formerly employed by
Venable LLP, but he was retained while the outside law firm of record for Howard at that time was
Schwalb, Donnenfeld and Schwalb, LLP. Shortly affer Ms. Martin hired Mr. Byrd, Venable LLP
filed its Notice of Appearance in this case, noting that Brian Schwalb, who entered this case since
2002, had joined its firm.

Mr. Byrd’s affiliation with both Venable LLP and Howard Law School, along with his
refusal to return any portion of Ms. Martin’s $10,000 retainer or itemize his hours and expenses,
raises serious ethical questions. In addition to his unethical abandonment of this case, the
circumstances suggest a conflict of interest and possibly worse.

Mr. Byrd was supposed to be learning the case while Ms. Martin filed and responded to all
pre-trial motions, but he had not even subpoenaed necessary witnesses as of the day before the trial.
He had also delegated the assembly of the Joint Exhibits to the Defendant, Howard. Mr. Byrd’s

delegation of this responsibility resulted in at least one “bait and switch” of documents, e.g., the
1997 resume of christi cunningham being replaced with a later resume that reflected the publication
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of her article, ““The Rise of Identity Politics I: The Myth of the Protected Class in Title VII
Disparate Treatment Cases,” but omitted the publication date of “Winter,” 1998 in order to deceive
the jury into believing that it was published earlier than the actual publication date.

In addition, Howard was free to organize and characterize the exhibits in a manner that
minimized access to and importance of exhibits that germane to Ms. Martin’s case. For example,
hundreds of pages of Howard Handbook and other materials were placed before exhibits setting
forth the sexual harassment case, including the letters written by Leonard Harrison to Prof, Martin
and to another female lawyer whom Harrison pursued to be his “natural wife.”

After the trial was postponed, Mr. Byrd “disappeared” for weeks, during a time that he had
identified as the time that he would meet with Prof. Martin and her paralegal and work diligently to

prepare for trial “right.” He failed to respond to any of Ms. Martin’s phone calls or e-mails, which
constituted his abandonment of the case.

Ms. Martin continued to draft and file every substantive document in the case, even while
she was represented by Mr. Byrd. In addition, during the pre-trial conference arguing the motions in
limine, Mr. Byrd stood at the podium to argue, but upon Judge Hogan’s first substantive question, he
turned to Ms. Martin and asked her to take over — which she did.

Mr. Byrd had two “contributions” to this case at the pre-trial conference before Judge
Hogan. First, Mr. Byrd consented to Howard’s motion to permit Howard to subject Ms. Martin to
cross-examination by two different attorneys during her— both Mr. Schwalb and Mr. Lattimore. Mr.
Byrd immediately consented, without asking Ms. Martin, who was sitting behind him saying that
she objected. Second, Mr. Byrd withdrew P1’s Ex. 33 (JA14,583), the ATP Committee’s May 11,
2001 official Statement of why it purportedly selected Prof. cunningham over Prof. Martin to fill the
EEO/Labor Law position. This document had been a Joint Exhibit until Mr. Byrd withdrew it. Ms.
Martin later had to fight to get it back into evidence since it was “smoking gun” gun evidence
constituting Howard’s admission that Prof. Martin’s non-selection was not due to any allegations of
“non-collegiality” or “bad judgment.” In addition, the document locked Howard into an official
purported “reason” for Prof. Martin’s non-selection that could easily and immediately be rebutted —
Howard’s repeated false statements that: 1) Prof. Martin had not “completed” her “911..” article as
of December 18, 2001; and 2) that Prof. cunningham’s article was not only accepted for publication,
but was actually “published” as of December 18, 1997.

As discussed in #32, above, both of these statements were blatantly false. Under cross
examination, the Committee members actually testified that they knew that Prof. Martin’s article
was not only completed, but also that it was accepted for publication before December 18, 1997 —
contradicting the representation that Howard has been making to the EEOC and the courts for ten
years. In addition, Prof. cunningham’s actual published article documents that it was not published
until “Winter 1998 — a full year after the Committee made its December 18, 1997 decision. JEX 56
at 4 (JA13,834)

Locked into its own official APT Committee Statement, Howard’s purported reasons were
shown to be blatantly false and contradicted by its own binding witnesses and the irrefutable
publication date of Prof. cunningham’s article. Without this document, Howard could continue, as it
still tries to do, to change its defense again and again, to “hide the ball” with “smoke and mirrors,”
slinging mud from everywhere upon Ms. Martin to see ‘“what sticks.”
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After retaining Mr. Otey to replace Mr. Byrd, the next time that Ms. Martin saw Mr. Byrd
was when af the “Medicine and Law Symposium,” on Saturday, October 7, 2006, at Howard
University Law School. Mr. Byrd was one of the sponsors of this Howard University Law School

event and gave the commencement remarks, along with the prestigious, Honorable Arthur L.
Burnet, Sr.

87)  “During trial, Martin discharged her (second) attorney, Mr. Otey....” (p.2, fn. 1)

Proven False: See also #80. Melvin Otey, Esquire54 quit, in the middle of trial. He said
that he was getting “calls from lawyers all over town™ telling him to drop the case and that he was
“not comfortable” cross examining his former Dean, Alice Gresham Bullock, as a Howard Law
School graduate. See #432 Pl’s Motion for an Extension of the 25 Hour Time Limitation fo
Complete Trial, at 8-12 (JA9,480-9,485). See also Tr. 1109:77-1138:5 (JA11,903-11,932).

The question was not whether Ms. Martin discharged Mr. Otey, but rather, whether she
could be forced to re-hire him after he quit.

Mr. Otey quit, in the presence of Ms. Martin’s paralegal (and fiancé), Miguel Gallardo, in
the witness room, at the end of a trial day. Mr. Otey actually tossed a box of Ms. Martin’s files at
her, across the table, with so much force that it almost hit her. He shouted: “You’re still counsel of
record! You handle it, Lady!” Id. Mr. Otey then demanded that she immediately go to his office
and get all of her remaining files. She and Mr. Gallardo followed him to his office and Mr.
Gallardo went inside and retrieved the files. Ms. Martin was too upset to go inside.

Ms. Martin was left without counsel, in the middle of trial. “Shell-shocked” after being
disrespected, ignored, disregarded, then yelled at, abandoned and insulted by her own
attorney, for no reason, Ms. Martin then stayed up most of the night preparing to question the next
day’s witnesses, the former APT Committee Chair and Vice Chair, Profs. Leggett and Taslitz,
whose testimony was critical several of her claims.

Ms. Martin was also struggling with the questions of what “lawyers all over town”
were calling her lawyer and urging him to abandon her, in the middle of trial, clearly knowing
that such an act would be unethical and jeopardize her case. She wondered what “lawyers all
over town” would be so vested in her losing her case against Howard University that they
would risk Bar complaints against themselves for such unethical conduct. She wondered what
these “lawyers all over town” could possibly be saying about her, defaming her character, to
make her own lawyer so hateful toward her.

Apparently realizing, overnight, that he could not simply “quit” in the middle of trial,
without the permission of the court, and that Judge Hogan was not likely to grant his motion to

* Mr. Otey is a Howard Law graduate and was referred by a former Howard Law School writing
instructor who approached Ms. Martin about helping her find someone to handle this case at trial after
learning that Ms. Martin was seeking counsel to handle the long-awaited trial.
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withdraw, Mr. Otey appeared for trial the next day, without prior notice to Ms. Martin, and
proclaimed that he was ready to examine the witnesses and continue with the trial — even though he
had returned all of Ms. Martin’s files the night before. It was in this context that Mr. Otey

undermined Ms. Martin’s case, knowing that she would have no choice but to discharge him, which
is what he wanted.

Ms. Martin related to Judge Hogan Mr. Otey’s resignation, return of her files and her own
preparation for these crucial witnesses. Tr. 1109:77-1138:5 (JA11,903-11,932). Ms. Martin
explained to Judge Hogan that she no longer trusted Mr. Otey because ke had quit, throwing her
files at her, and because he stopped consulting with her regarding witness preparation in her case.
Id. To Ms. Martin’s astonishment, Mr. Otey responded by claiming that he had ethical concerns
about Ms. Martin’s actions, although he did not provide any example of any unethical conduct on
her part. Id.

Ms. Martin informed Judge Hogan that this was the first that she was hearing about any
concerns that Mr. Otey had about her ethics and that she had no idea what he could be talking about.
Of course, by attempting to impugn Ms. Martin’s credibility with the court, Mr. Otey was further
prejudicing an already prejudiced court against his own client. In addition, even if Mr. Otey had
learned something about Ms. Martin, through the attorney-client relationship that raised any
question in his mind about her ethics, he would have been bound by the attorney-client privilege to
keep that information confidential. Ironically, he would have a right to raise concerns about his
client’s ethics if he were withdrawing, but he was doing so in the context of arguing that Ms. Martin
should be forced to keep him as her attorney for the duration of the trial! Ms. Martin explained that
he had already quit and did not even have her files in his possession to prepare for the day’s
witnesses. 1d.

Ms. Martin explained that she had tried to address whatever concerns Mr. Otey had, but he
would not tell her what “lawyers all over town” were urging him to quit, in the middle of trial, or
what they were saying about her so that she could rebut the accusations and ease his mind. 7d.
Judge Hogan never asked Mr. Otey what lawyers were urging him to abandon his client in the
middle of trial or whether they were associated with Howard University — Mr. Otey’s alma mater;
instead, Judge Hogan inferred that Mr. Otey might have cause for frustration with Ms. Martin.

Ms. Martin reminded Judge Hogan that she had handled the case pro se for all substantive
purposes since its inception, deposed all of the witnesses in 2002 and wrote every substantive filing
in the case, including her Motion for Summary Judgment, yet, rather than chastise Mr. Otey for his
unethical betrayal of his client, his withdrawal and return of his client’s files in the middle of trial,
and his accusations against her of unethical conduct while he still represented her, Judge Hogan
berated Ms. Martin for asking to be pro se and coerced her into allowing Mr. Otey to return to these
question key witnesses, Profs. Leggett, Taslitz and Newsom, repeatedly stating that she was making
a “bad decision” — just before Prof. Taslitz (who was already present in the courtroom to hear this
tirade) was about to testify that Prof. Martin was not renewed, in part, because she had “bad
judgment.”

When Ms. Martin said that Mr. Otey “hated her” and treated her with disrespect and talks to
her “like a dog,” Judge Hogan said that lawyers often represent people that they do not like, using as
an example, that the client could be a “mass murderer” -- a comparison that Ms. Martin certainly
did not deserve. Judge Hogan’s only concern was the prejudice to Howard that he and Howard
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would be caused by releasing Mr. Otey and allowing Ms. Martin to represent herself. d.

Exhausted from no sleep and the stress of her Judge Hogan’s berating and attorney’s
abandonment, Ms. Marin reluctantly agreed to allow Mr. Otey to continue for the day, since he
represented that he had prepared for the day’s witnesses. In fact, Mr. Otey’s examination of the
witnesses indicated that he was not properly prepared. For example, he allowed them to ramble on
without objection, for long periods of time, using up an inordinate amount of Ms. Martin’s now
previous remaining 25 hours of allotted time for her case in chief -- as it he were doing it to spite her
and sabotage her case. Mr. Otey introduced at least one exhibit that was irrelevant and confusing
and that Ms. Martin wanted excluded, i.e., the purported notes that Prof. Taslitz took when he
observed Prof. Martin’s Torts and Evidence classes.

Most importantly, Mr. Otey was refusing to admit crucial documents into evidence and was
telling “Howard’s story” of a “gentleman” (the stalker, Leonard Harrison), pursuing Prof. Martin
because he honestly mistook her for his “estranged wife” — although this representation was
blatantly false and these facts would be the basis for the jury determining whether Harrison’s
harassment of Prof. Martin was severe and pervasive, constituting sexual harassment, or whether it
was a mere inconvenience or annoyance. Mr. Otey stubbornly refused to stop referring to the
stalker as the “gentleman” and to admit and discuss evidence of Harrison’s delusional obsession
with the fictional character, Geneva Crenshaw, who was actually the subject of Harrison’s obsession
and the purported reason for his stalking of women who resembled that character.

Mr. Otey did not admit Plaintiff’s Exhibit 8 A, Howard’s Position Statement to the EEOC,
which included numerous admissions by Howard that contradicted his later defenses. Mr. Otey did
not want to admit Plaintiff’s Ex. 8B (JA14,407), and only did so under intense insistence and
pressure from Ms. Martin. Ms. Martin repeatedly and, at the end of Dean Bullock’s testimony,
Sfrantically kept writing Mr. Otey notes stressing that this document must be admitted. Ms. Martin
had previously written him e-mails emphatically pleading with him to admit this document, since he
was not speaking to her or listening to her.

Even when Mr. Otey admitted Ex. 8B (JA14,407) into evidence, he asked Dean Bullock
absolutely no questions about it beyond having her identify it. The admission of this crucial,
“smoking gun” document was so unnoticed that Howard repeatedly argued that it was not admitted
at all! This was Howard’s only defense to Ms. Martin’s charges that Dean Bullock committed
perjury on the issue of whether she actually understood that Harrison’s harassment was based on
sex, or gender. Ms. Martin’s Brief at 22; Reply Brief at 7-8.

PI’s Ex. 8B (JA14,407) also contained additional damaging admissions by Dean Bullock,
including her representations to Howard’s General Counsel that she enlisted the assistance of
Director of Security Lawrence Dawson (see #2) and that Prof. Martin’s non-renewal was solely due
to a lack of need for courses in the areas of her expertise — claims that were proved to be blatantly
false.

Ms. Martin and her paralegal, Mr. Gallardo (her fiancé), also had to argue with Mr. Otey
repeatedly to have him admit her “97/...” article and Prof. cunningham’s article. Judge Hogan also
discouraged her from admitting the articles — yet, the comparison of these articles and their
publication dates were the very documents that Howard claimed were the reasons for its selection of
Prof. cunningham over Prof. Martin!
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Mr. Otey examined both APT Committee Chair [saiah Leggett and Vice Chair Taslitz,
without ever introducing or questioning either of them the May 11, 2001 official Statement of the
APT Committee purportedly stating its reason for Prof. Martin’s non-renewal. P1’s Ex. 33
(JA14,583) This “smoking gun” document constitutes an admission by Howard that Prof. Martin
and Prof. cunningham were both viewed favorably by their colleagues in terms of collegiality and
service to the law school. It is also the same document that identifies the purported reason for the
selection of Prof. cunningham over Prof. Martin as being because Prof. Martin had “not completed”
her article as of December 18, 1997 and that Prof. Cunningham had actually “published” an article
as of that date. This is the only document that locks Howard into stating its reasons for the decision

—and this reason is easily proved to be blatantly false ~ which compels judgment for Ms. Martin on
her retaliation claim.

88) “Martin's counsel sought to introduce an isolated paragraph of an exhibit that
was otherwise hurtful to Martin's case. Chief Judge Hogan was kind enough to suggest to
Martin's counsel — during a bench conference outside the presence of the jury — that she
not seek to admit the exhibit. Trial Tr. 2009:25-2011:23. Once the trial court explained
to Martin's counsel that if she wanted a paragraph of the exhibit to come into evidence that
the whole document would have to come into evidence, she agreed with the judge that it was ill-
advised to introduce the exhibit and withdrew it.” (p.35-36)

Proven False: First, the document in question is the APT Committee’s May 11, 2001
official Statement of Howard’s purported reasons for Prof. Martin’s non-renewal, P1’s Ex. 33
(JA14,583). As discussed throughout this letter, this document was the only document that
“locked” Howard into a purported reason for Prof. Martin’s non-renewal, as opposed to its ever-
changing and contradictory defenses. Once the purported defenses were identified, they were easily
refuted. See Martin Brief at 27-29; Reply Brief at 17-19.

Judge Hogan’s interference with Ms. Martin’s efforts to admit the document that is the
cornerstone of the retaliation case (previously thwarted by Mr. Byrd and Mr. Otey, see #s 86 and
87) resulted in Ms. Martin having to argue with Judge Hogan and her own counsel to get it admitted.
Tr. 2009:1-2011:22 (JA12,904-12,906); 2015:10-16 (JA12,910); Tr. 2030:14-2037:7 (JA12,931-
12,937)

Second, Ms. Taylor did not seek to introduce only one paragraph of the document into the
record. She sought to introduce the entire document into the record. At that moment in her
examination of Ms. Martin, however, Ms. Taylor asked Ms. Martin to read into the record the
paragraph wherein the APT Committee stated that Profs. Martin and cunningham were both viewed
favorably by the faculty. Ms. Taylor’s questions, at that time, were related to rebutting Howard’s
defense of “non-collegiality.”

Although there is absolutely no requirement that a witness read an entire document into the
record if counsel requests that the witness read and excerpt from it, this is the rule that was suddenly
and discriminatorily applied to Ms. Martin, with respect to this particular document. This new
“rule” was not applied to any other document during the trial. In fact, Howard had witnesses read
the one paragraph in Ms. Martin’s November 5, 1997 application for a tenure track position or a
renewed visitorship (JEX 56 at 4, JA13,834), ad nauseam, overlooking and ignoring the remaining
discussions of her accomplishments in the six page document. Once admitted, Mr. Schwalb and
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Judge Hogan controlled how much of it she read into the record, rather than it being her choice or
the choice of her own counsel.

Similarly, Howard read and re-read the same short, out of context excerpts from Prof.
Martin’s March 31, 1998 letter to Prof. Taslitz (JEX 88, JA14,143); see Tr. #490 at 78:5-78:21
(JA12,549). Howard selected one section of a passage wherein Prof. Martin quoted the Book of
Matthew to explain that she was trying to resolve things directly with her “brother,” as directed by
Jesus Christ, and related by his disciple, Matthew. In its closing argument, Howard argued that this
passage indicated that Prof. Martin was “threatening” Prof. Taslitz with “Biblical retribution.” Tr.
2459:8-12 (JA13,354)

In fact, in her letter, Prof. Martin repeatedly begged Prof. Taslitz to tell the truth to Dean
Bullock regarding their 1996 negotiations and stand up for her against her unjust removal from the
faculty, in fairness to her and to her daughter. Her daughter was falling into a depression over the
stalking and her mother’s loss of her job and thus, their source of funds for basic living expenses
and the possibility of having to move again and leave her high school.

The double standard in this trial was overwhelming. Howard took full advantage of it at trial
and is apparently expecting impunity for its misconduct at the appellate level as well.

89) “Trial was further delayed when Martin discharged her attorney Mr. Otey seven days
into the trial and then Mr. Otey's replacement, Ms. Taylor, twelve days into trial. Martin
even took two days off in the middle of the trial — one to prepare Ms. Taylor and another
when Ms. Taylor claimed to be ill.” (p.29-30)

Proven False: First, see # 87, above, re: Mr. Otey.

Second, Judge Hogan did not permit Ms. Martin any time off to prepare Ms. Taylor. Ms.
Taylor flew from Alabama to handle the case on the very night that Mr. Otey withdrew, April 12,
2006. Ms. Taylor appeared in court, admitted to the federal Bar for the District of Columbia
(assisted by Ms. Martin) on time for court the next morning, April 13, 20006, at 9:30 a.m., on time.
Tr. 1331:1-1337:25 (JA12,125-12,131) Ms. Taylor completed the examination of Dean Newsom
that Mr. Otey had begun the preceding evening and continued with additional witnesses. She also
examined Prof. LaRue and Dean Bullock. There was a long weekend because of the Easter holiday,
with “Good Friday,” so court was adjourned until Monday, April 17, 2006.

The Easter holiday had absolutely nothing to do with Ms. Martin’s change of counsel. Judge
Hogan required Ms. Martin to proceed, in the middle of trial, without even a day off to get new
counsel up to speed — and she did so.

Third, Ms. Taylor did become ill on the afternoon of April 17, 2006, after proceeding
through the morning session. Ms. Taylor personally explained to Judge Hogan that she is a diabetic,
with additional disabilities. Tr. 1582:23-1583:10 (JA12,376-12,377) She had forgotten to take her
medicine with her to the courthouse. Judge Hogan therefore sent the parties home at 2:10 p.m., on
April 17,2006. Tr. 1583:10 (JA12,377)

Judge Hogan spoke in a very sympathetic manner to Ms. Taylor and excused the parties and
the jury for the day (Id.); however, he held Ms. Martin personally responsible for her attorney’s
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medical documentation. Both Howard and the Court threatened dismissal of Ms. Martin’s case,
after eight years of litigation, in the middle of trial, if Ms. Martin — not Ms. Taylor — did not produce

documentation that she had been treated by a local doctor! #433 (JA9,493) and by letter from
Howard University’s counsel.

The Court thereby imposed an additional burden on Ms. Martin, in the midst of a trial
determining her livelihood, profession and reputation for, perhaps, the rest of her life, to take
responsibility for finding a local doctor that could see Ms. Taylor immediately and provide
documentation of treatment for her. Ms. Martin also had to pay for Ms. Taylor’s medical treatment,
in the midst of her economic hardship — worsened by paying to fly Ms. Taylor from Alabama, pay

her a modest legal fee and feed her and otherwise care for her needs while she stayed in Ms.
Martin’s home.

90)  “During trial, Martin discharged ... Coretta Taylor....” (p.2, fn. 1)

Proven False: Ms. Taylor was not competent to continue with the trial due to health issues,
including mental health issues. Tr. 2164:12-24 (JA13,059); 2183:7-2186:8 (JA13,078-13,082);
2195:4-2209:13 (JA13,090-13,104). Ms. Taylor told Judge Hogan that she wanted to withdraw
from the case, but that she knew he would not let her. When Ms. Taylor saw that Judge Hogan was
leaning toward granting Howard’s motion for judgment and not even allowing the case to go to the
jury, she stood up in open court, disclaimed responsibility for the manner in which the case was
handled and told Judge Hogan that she specifically disagreed with her client regarding her litigation
strategy (although she never stated how).

Ms. Martin was absolutely desperate for a replacement for Mr. Otey, in the middle of trial,
particularly since Judge Hogan had indicated his reluctance to allow her to continue pro se,
particularly, to put herself on the stand. In this desperation, Ms. Martin called, among other
attorneys, a former Howard student who was familiar with the basic facts of the case since she had
been involved with the student protest against Prof. Martin’s non-renewal. It was only after Ms.
Taylor entered her appearance in the trial that she revealed to Ms. Martin that this was her first trial.
Ms. Taylor’s nonchalant attitude about trial preparation demonstrated her lack of experience.

Ms. Taylor had not familiarized herself with the case enough to develop a litigation strategy,
even if it could have been changed mid-trial, when Ms. Taylor entered the case. Ms. Taylor refused
to perform the work necessary to conduct a trial, but was instead entertained herself with concerts
and outings while Ms. Martin prepared her questions and exhibits for trial. Despite Ms. Martin’s
pleas with her to do so, Ms. Taylor had not familiarized herself with the exhibits that would be the
subject of the closing. Instead, Ms. Taylor focused on research to prepare for a closing argument
that focused on the legacy of Howard University rather than the facts of this case.

Following in the example of Melvin Otey, Ms. Taylor betrayed her client as a means of
“constructively withdrawing” from the case. Ms. Taylor’s comments further prejudiced Ms. Martin,
her client’s case, beyond what even Howard (Ms. Taylor’s alma mater) and the court had already
unduly prejudiced it. Shortly after this betrayal in open court and before she was discharged from
the case, Ms. Taylor admitted to crying with Dean Bullock for comfort in the courtroom. Ms.
Taylor was actually seen Augging former Dean Bullock and socializing with her and Howard’s
counsel in the courthouse cafeteria, where the jurors could easily have seen her as well.
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Instead of chastising Ms. Taylor for this unethical conduct and recognizing that it was
impracticable for Ms. Martin to entrust the closing argument to an attorney who had just betrayed

her in open court, Judge Hogan demonstrated sympathy for Ms. Taylor and contempt for Ms. Martin.
Judge Hogan insisted that Ms. Taylor continue with the case and conduct the closing.

In order to avoid embarrassing Ms. Taylor and exposing her mental condition, Ms. Martin
offered Ms. Taylor the opportunity to explain to the Court that she suffered from several disabilities
that were preventing her from continuing on the case, without the stigma of revealing her mental
incapacity and medications; however, Ms. Taylor instead told Judge Hogan that she was able to
continue. Ms. Martin then had to reveal Ms. Taylor’s documented mental incapacity> and the

medications that she was taking. Ms. Martin had only become aware of the extent of Ms. Taylor’s
illnesses during the trial.

91)  “...[A]t no point was the jury told that Martin "fired" the attorneys.” (p.36)
Proven False: Over Ms. Martin’s vehement objection, Judge Hogan instructed the jury:

Even though Plaintiff was first represented by counsel, she decided to change
counsel and then to discharge her second counsel and represent herself and not
use the services of a lawyer.

Tr. 2397:11-14 (JA13,292) Judge Hogan even repeated his instruction in his October 4, 2006
decision:

The Court notes that during the trial Plaintiff discharged two different attorneys and
eventually represented herself towards the end of the trial through the jury verdict.

(JA10,409, fn. 1) See also Martin Brief at 43.

Howard has placed the word “fired” in quotation marks to imply that Ms. Martin purported
to quote Judge Hogan precisely; however, did not purport to quote Judge Hogan’s precise word. In
this context, there is no difference between the word “fired” and “discharged.” Howard has
misrepresented Ms. Martin’s words as a quote, then falsely accuses her of making
misrepresentations to the Court. This is an outrageous attempt to impugn Ms. Martin’s credibility
and another waste of everyone’s time to sort it out.

M. Martin’s options for replacement counsel were extremely limited. It may well be that only an
attorney who was suffering from mental incapacity would actually enter a complicated case such as this one,
mid-trial, facing a battalion of attorneys on the other side, as well as a hostile judge who was issuing severely
adverse rulings against her client, with minimal “up front” payment. It was also Ms. Taylor’s first trial --a
fact only revealed to Ms. Martin after Ms. Martin flew Ms. Taylor in from Alabama, paid her with borrowed
money, facilitated her re-admission to the Federal Bar for the District of Columbia and had her appear as
counsel in the case. It may simply be that Ms. Taylor was completely naive about the amount of work
necessary while in trial, and particularly, this trial. When it appeared that this case, which she had considered
an easy win that would bring prestige to her career, she was anxious to take the case; however, when it
appeared that this case was doomed, based on Judge Hogan’s rulings, Ms. Taylor did not want to “go down
with the ship” and was no longer willing to risk alienation from her alma mater, Howard University Law
School; accordingly, Ms. Taylor attempted to win favor with Howard by abandoning her client in court and
attempting to “bond” with Dean Bullock.
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92)  “Martin did in fact fire two attorneys during the course of trial.” (p.36)

Proven False: See #s 87 and 90, above, discussing withdrawal of attorneys Melvin Otey
and Coretta Taylor.

93)  “When Martin fired her second attorney, Martin asked that the trial judge again
not disclose it to the jury. Howard objected to that as unfair and untrue. As a
compromise, the jury was told that Martin had chosen to represent herself.” (p.36-37)

Proven False:

See #91, above.

94)  “... Martin did not arrange for her former student to appear on the last day of
trial. Even if the witness had shown up and testified as Martin claims he would have, such
testimony would have been of no moment. Dean Newsom was not a decision-maker
regarding Martin's application for the position.” (p.30)

Proven False: Ms. Martin could not arrange for the former student (now a practicing
attorney) to be present in court because he had been in a car accident and almost died. Tr.2251:16-
2252:19 (JA13,046-13,047); 2254:7-23 (JA13,150). He could not physically get to the courthouse. Id.
Judge Hogan refused to explore any alternative means for him to testify.

This witness was certainly not “of no moment;” this witness was material. If the jury had
reached the issue of retaliation, this witness’ testimony would have been determinative of the
retaliation claim, even absent the compelling evidence raised in Ms. Martin’s Brief and Reply Brief.
Dean This testimony would be determinative in this case. Dean Newsom was a representative of
the Dean’s office when he made the statement; moreover, Howard specifically designated Dean
Newsom as a binding witness; therefore, this testimony would have constituted a party admission
compelling judgment for Ms. Martin on her retaliatory non-selection/non-renewal claims. Newsom
had told him that Prof- Martin was not renewed because she had brought a stalker to the school and
created a danger to it.

For ten years, Ms. Martin has been alleging that Howard’s administration removed her from
the faculty because she was stalked on campus. Howard’s binding witness admitted that this was
the reason for her non-renewal. Dean Newsom’s admission alone would compel judgment in her
favor on her retaliation case.

95)  “Martin complains that she was prejudiced by the absence of two of her witnesses at
trial. However, the absence of two peripheral witnesses (especially given that she had already
called sixteen witnesses) did not prejudice Martin in any way. Professor Boyer did not testify
at trial because Martin did not arrange for him to be present...” (p.30)

Proven False: First, see #94, above re: former student recovering from near death auto-
accident,
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Second, Ms. Martin specifically asked Judge Hogan for an accommodation for Prof. Boyer
the previous day. Judge Hogan simply said that she had 35 minutes to get any witnesses she had to
court, saying that he had told her to have her witnesses in court that morning (Tr. 2241:20-2244:10
(JA13,136-13,136); however, he actually had told her that her rebuttal witnesses, including Prof.
Boyer, might not be called until “next week.” Tr. 2014:4-2015:9 (JA12,909-12,910). See also

Martin Brief at 38. Prof. Boyer wears an oxygen tank and needed special approval and procedures
from the court to enter the building. Id.

Judge Hogan refused to address any accommodation for Prof. Boyer at that time, telling Ms.
Martin that Howard would be putting on its defense so that Prof. Boyer, as a rebuttal witness, would
not be called until “next week.” Id. The next day, however, Howard put on only one witness in its
defense (Prof. Gavil) and rested its case. Since Judge Hogan had been allowing Howard to put on
its defense throughout Ms. Martin’s case in chief, there was little left for Howard to present when its

was officially its time to present its defense. Howard therefore rested its case after only one witness
and a short recall of Dean Bullock.

Judge Hogan then demanded that Ms. Martin have her rebuttal witnesses in court within one
hour or forfeit her right to call them. Ms. Martin reminded him that she had asked for an
accommodation for Prof. Boyer the day before and that he had told her that the request was
untimely. Judge Hogan denied that he had done so and stated that he had told her to have her
rebuttal witnesses ready to go that day. This was not true, as the transcript reveals.

Prof. Boyer’s testimony was important in refuting the vague, hearsay testimony of Dean
Bullock and Profs. Taslitz and Gavil. Prof. Boyer is the most senior member of the Howard Law
School faculty. He is part of the “legacy” that Howard so claims. In light of the live testimony of
Howard’s deans and APT Committee members, with Howard’s recitation of their “illustrious”
credentials and accomplishments, it was important that the jury see that Prof. Boyer, whose
credentials and accomplishments are arguably even more “illustrious,” and in accord with Howard’s
civil rights legacy and leaders.

Prof. Boyer was prepared to testify, as he did in his deposition, about the general non-
collegiality of his colleagues at Howard, including the alliances and divisions. He described Prof.
Martin as one of the most collegial faculty members at Howard and Profs. Gavil and Jamar as the
two least collegial members, providing specific examples of their non-collegial conduct. Prof.
Boyer was also prepared to testify, as he did in his deposition, about Dean Bullock’s alliance and
deference to Profs. Taslitz and Gavil, referring to them by saying, “The White boys do the work.”%

96)  “... [B]ecause Martin had called many of Howard's witnesses during her own case-in-
chief, Howard was permitted to ask leading questions during its cross of those witnesses, at
least with regard to areas that Martin's counsel had already covered. ...However, Howard was

not permitted to lead when exploring areas that were not covered during Martin's direct
examination. (p.30)

*If referring to a disruptive student, in a private conversation with a colleague as a “bitch” could be
considered a demonstration of “bad judgment” serving as the basis for a decision made more than a year later
to end her tenure as a professor at Howard, then certainly referring to colleagues as “White boys” and

inferring that the Black professors were too lazy to do the work that the White professors were willing to do,
should be offensive and to everyone. Where a Dean of a national law school makes such statements,
certainly, these words cry out for characterization as an exercise of “bad judgment.”
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Proven False: Ms. Martin called the APT Committee members, and Deans Bullock and
Newsom as adverse witnesses. As such, she was permitted to cross examine and lead them, but
Howard’s attorneys should not have been permitted to lead their own client. Ms. Martin’s pre-trial
witness list specifically notified both the Court and Howard, in advance, that she intended to call
them as adverse witnesses. No one objected to this process prior to trial.

97)  “Martin contends that she was denied an opportunity to rebut her own testimony
elicited on cross examination because she was not permitted to introduce her own hearsay
memorandum back to Professor Cunningham.” (p.31)

98)  “The only thing that the memorandum could have demonstrated at trial was that
Martin and Professor Cunningham disagreed with each other about whether Professor Taslitz

made certain oral promises during the recruiting process to Professor Cunningham.”
(p.32-33)

Proven False: This excluded memo was relevant to the issue of credibility, since
cunningham’s memo misrepresented what Prof. Martin said she said. Prof. Martin’s memo detailed
her conversation with Prof. cunningham the week before the Committee’s decision. See #48 and 49.
Prof. cunningham never responded to this memo or otherwise disputed Prof. Martin’s
representations in that memorandum.

99) “...[I]n advancing her own self-interests, Martin severely taxed the district court's
resources, filing multiple papers often re-arguing the same unsuccessful points, and then
delaying and interfering with the efficient completion of the trial.” (p.37)

Proven False: It was Howard that taxed the court system and delayed proceedings. As
discussed on pages 1-2, this entire litigation was based on Howard’s perpetuation of fraud after
fraud upon the district court, repeating and covering up Dean Bullock’s lie after lie, and now,
insisting that the lies are true, even where there is irrefutable evidence to the contrary.

Even MJ Facciola berated Howard’s attorneys for arguing the same issues over and over that
it had already lost. Howard produced contradictory evidence, insisted upon re- litigating issues that
it had lost. Howard’s repetition of the same arguments is distinguished from Ms. Martin’s requests
for reconsideration, based on newly decided case law, such as Rochon, Holcomb, Chappelle-
Johnson and Burlington and on her repeated requests that the court decide motions that it never
addressed (such as her motion for Rule 37 sanctions) and her See #280-2, Pl's Motion to strike from
the record defendants motion for summary judgment for its Blatant Violation of the Court’s
September 24, 2002 Order and to preclude defendants eleventh hour defense, alleging bad
judgment, Ex. B (JA8,035).

Howard violated rules of discovery and orders compelling discovery until it was held in
contempt of court on June 27, 2002, #231 (JA4,543). Even then, it failed to produce all documents
ordered produced -- even withholding Prof. Martin’s personnel file. Howard has not produced Ms.
Martin’s personnel file, even to date. Moreover, now, having had ten years of opportunity to tamper
with it, as Howard has demonstrated that it tampered with other evidence, the personnel file may be
worthless — or worse yet — filled with documents fabricated over the past ten years or missing
documents that existed and would strengthen Ms. Martin’s case. Howard made false representations
before the district court for seven years, asserting defenses that it could never support with the

84



evidence and denying even the most undisputed facts in Ms. Martin’s Complaint, e.g., such as Alice
Gresham Bullock was the Dean of the law school and Prof. Martin was a professor at the law
school.

To borrow, once again, the words of former Howard University Campus Security Officer,
used to describe Howard’s reaction to Prof. Martin, the district court too “turned deaf ears to her. ..
and that was not right.” See page 2. Ms. Martin asks that her words finally fall upon ears that are
open, minds that open and hearts that are open, so that this case can finally be resolved in a manner
that is just and fair, with the truth revealed.

CONCLUSION

Howard can certainly withdraw its Brief, in its entirety, leaving my appellate arguments
uncontested, or it can move to re-file its Brief, with the improper statements redacted, as I have done
in the attached redacted version of Howard’s Brief. If Howard withdraws its false and frivolous
statements, the court will not have to determine the falsity or frivolity of each of the 98 statements
listed above. I presume that voluntarily withdrawal of the statements would mitigate any punitive
measures that the court may be inclined to take, although I will still certainly ask for compensation
for the time that it took to address these improper statements, both in my Reply Brief and in this
letter.

If, however, Howard files an opposition to my Motion to Sanctions, in effect, repeating the

improper statements and requiring me to address them in a Reply, the misconduct will be
compounded and I will argue that additional and severe sanctions are necessary.

Sincerely,

L g

Dawn V. Martin, Esquire
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